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War
by David Polries
War is a raging bull
With fire in his eyes
He comes charging at us
Pinning us to the ground
We are the ones who opened the gate
And tease him with our whips.

Freedom’s Light
by David Polries
In the cool evening, I saw a light.
It brightened up the sky to my heart’s delight.
This is a sign of freedom’s might.
Without which we would be full of fright.
Is freedom worth the many lives it took?
All we have to do is look.
We fear the many ways our children could choose,
But think about what we could lose.
Can life without freedom be life at all?
Like living behind a gray wall.
So stand tall
And fight for freedom or fall.

ABSTRACT
Military veterans involved with the criminal justice system may have unique
behavioral health and physical needs, including post-traumatic stress disorder (PTSD) or
traumatic brain injury (TBI), and could benefit from sentence mitigation that emphasizes
rehabilitation. This research is related to sentencing reform and how it may support
problem-solving court sentencing, as a subset of community-based treatment options
within the criminal justice system. This research is important in that it attempts to
determine whether the law distinguishes veteran offenders, as a specific population,
from other offenders with treatment needs.
To do that, this dissertation examines the role of legal texts in considering
psychological and physiological issues stemming from military service and delineating
sentence mitigation options for veteran offenders – especially how statutes and case
law allow for the sentencing of offenders with military history to veterans’ courts. It
was hypothesized that statutes delineate sentence mitigation criteria specific to
veterans and, therefore, inform veterans’ court eligibility criteria. Case law reviews the
application of the statutes to individual situations. Statutes and cases based on
veterans-related search terms were identified through legal research databases. There
were seventy-three applicable statutes across thirty-seven states, and there were thirtythree applicable cases across fourteen states. Key components and a rating table were

xi

developed, which were used to code the statutory and case law texts. Then, a content
analysis was completed to review the themes within the legal texts.
Most prevalent among statutes and cases were themes related to mental health,
impaired capacity, and military history. These were also the key components that
scored the highest in quantitative ratings of language in the legal texts. Generally,
however, there was not as much language related to mitigating sentences for veterans
and veterans’ courts as expected. Instead, military history is treated as a mitigating
factor as much as mental health and substance use disorders. The researcher concludes
that sentencing courts likely consider military history in ordering a referral to veterans’
courts, and then the veterans’ court program itself has eligibility criteria that are
assessed after the referral is made. Practical and policy implications, as well as
limitations and directions for future research, are discussed.
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CHAPTER I
INTRODUCTION
In 2001, the United States began a now 20-year long war which, as of 2015, has
resulted in over 2.7 million service members serving in over 5.4 million deployments
(Wenger et al., 2018). Military combat veterans are the focus of this research, but their
circumstances over the last 20 years have had an impact on military-connected civilians
and the citizens of the United States as a whole. This war has cost the lives of military
service members. It has changed the lives of many families who are now military
connected. Services members, their spouses, and children have experienced the reallife impact of multiple combat rotations, including the cumulative effect of separations,
uncertainty, stress, and trauma. This research was motivated by the personal
experiences of our military service members and their families. While this research’s
main subject-matter focuses on the war experiences and injuries that have impacted
our military population, society is becoming more aware of the prevalence of both
physical and psychological trauma.
Nationally, the subject of trauma, including secondary (vicarious) trauma,
traumatic brain injury (TBI), and post-traumatic stress disorder (PTSD), have become
“buzz words” (The Philadelphia Tribune, 2019). Psychological trauma is defined as
having an experience that caused distress to the point where it impacts the individual’s
ability to cope with the experience. 50 percent of women and 60 percent of men in the
1

United States will experience a traumatic event in their lives (National Center for PTSD,
n.d.). Up to 6 percent of the United States’ population will have post-traumatic stress
disorder (PTSD) in their lives (National Center for PTSD, n.d.). As already defined,
trauma describes the impact of a distressing experience on the person who experienced
it. In extension, vicarious trauma is secondary trauma that impacts those who
experience another’s trauma second-hand. Professionals who work with clients who
have suffered high levels of trauma are therefore susceptible to secondary trauma
themselves. However, it can also impact a trauma victim’s family members and friends.
As will be discussed throughout this research, psychological trauma often occurs
in conjunction with physical trauma, including TBI. Repeated head injuries have become
known to the public through news reports and publicity regarding both the National
Football League (NFL) and the National Hockey League (NHL). Other sports have
entered the conversation on TBI as well (Bruzda, 2019). According to the Centers for
Disease Control (CDC), traumatic brain injury (TBI) is considered a significant cause of
death and disability in the United States (Faul et al., 2010). The CDC estimates that 1.7
million people in the United States sustain a TBI annually (Faul et al., 2010). According
to the Defense and Veterans Brain Injury Center, service members in the last 20 years
have reported approximately 414,000 TBIs (U.S. Department of Veterans Affairs, n.d.).
This research focuses on the veteran population for several reasons: First,
veterans are a segment of the population with high incidences of PTSD and TBI (U.S.
Department of Veterans Affairs, n.d.). Second, the study of veterans interested this
researcher as a civilian with connections to the military community. Finally, many
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Americans agree that veterans should be given sentencing alternatives and treatment
due to their sacrifice for the United States through military service (West Virginia
Attorney General’s Office, 2019). Veterans’ courts are one criminal justice reform used
to address veteran crime and rehabilitation. The veterans’ court model is based on the
adult drug court and mental health court models of problem-solving courts.
Problem-Solving Courts
Problem-solving courts represent one avenue for veteran offenders to receive
treatment, rehabilitation, and reintegration into their communities. Problem-solving
courts seek to provide treatment and services for defendants in areas of their lives that
defendants identify as influencing their criminal behavior and bringing them into the
criminal justice system (Boldt, 1998). From substance use disorders, homelessness, and
unemployment to trauma, mental health, and cognitive skills, problem-solving courts
seek to address a wide range of complicated systemic issues using cross-system
collaboration with multidisciplinary stakeholders (Boldt, 1998). Problem-solving courts
are programs, generally offered through judicial districts or probation departments, that
strive to address needs that are suspected of influencing criminal behavior. The Key
Components of drug court programs, which are now adopted to other problem-solving
court models, advise program structure and services at the national level, and many
states have created and adopted standards locally (Boldt, 1998; U.S. Department of
Justice, 1997).
The services offered to individual defendants focus on offender needs, which are
determined using evidence-based assessments. These services include but are not
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limited to, substance use disorder treatment, mental health treatment, stable housing
support, career readiness, and employment assistance (Boldt, 1998). Court and
probation professionals refer participants to an extensive set of wrap-around services
meant to rehabilitate participants in an expedited fashion. For many veterans’ courts,
trauma associated with military service is the primary treatment need, and the current
study will look at what types of traumatic injuries and behavioral health conditions
(PTSD and TBI) are possible extensions in legal texts (Holbrook & Anderson, 2011;
Russell, 2015). Due to their focus on treatment, problem-solving courts are most often
associated with a rehabilitative theory of punishment (Boldt, 1998).
Theories of Punishment
Historically, punishment has been justified using theories, which explain the right
to punish criminals centered on different moral views. Retribution, utilitarianism, and
social defense provide essential insight into sentencing policy reform and individual
sentencing decisions (Newman, 2008). While punishment theories can provide the state
with justifications for the use of various punishments, it is important to remember that
“precise equivalency of punishment between equally undeserving criminals in the
distribution of punishments is in practice unattainable and is in theory undesirable”
(Morris & Tonry, 1990, p. 31). By recognizing that punishments between offenders will
never be exactly the same, sentencing can have slight variants across offenders due to
aggravating and mitigating factors.
Retribution, utilitarianism, and social defense will be discussed here, but it is
important to note that these theories will cross over in some areas and, at times, to a
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significant extent (Newman, 2008). Depending on the theory of punishment used, the
reason for inflicting punishment on an offender will differ. Generally, the theories differ
in two primary ways: Whether authorities should punish offenders because of their past
criminal conduct (reactive), or offenders should be punished based on their future
propensity to commit crimes (proactive) (Newman, 2008; Von Hirsch & Committee,
1976).
Retribution
Retribution is punishment for past harmful behavior. The history of punishment
for past actions has been present throughout history, and it can be thought of as
revenge for a wrongful act in some ways. Newman (2008) describes the concept as
originating from the “ancient feud”, which is prevalent in the history of both Judaism
and Christianity. For example, the English Standard Version of the Bible (2001) states
that punishments should be “life for life, eye for eye, tooth for tooth, hand for hand,
foot for foot” (Deuteronomy 19:17-21; Exodus 21:23-27). Similar phrasing to “eye for
eye, tooth for tooth” was used in other historical texts (Spielvogel, 2011).
In the 19th century, Kant (2002/1797) argued that punishment could only be
justified based on guilt. The emphasis is on an actual past act that the offender
committed (Kant, 2002/1797). Authorities should punish someone who commits a
criminal act as if they had victimized themselves. For example, if an offender is a
murderer, then Kant (2002/1797) believed that authorities should sentence the
offender to death for that crime.
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Newman (2008) states that wrongful acts justify punishments as a natural
consequence of those acts. He describes it as reciprocal in that when an individual
commits a wrong, punishment is the known consequence of that wrong. According to
Newman (2008), a defendant should only be punished for current wrongful acts that the
defendant has been found guilty of committing. Punishment is reactive and not based
on past or future acts. If punishment is based on future acts, it is unjustified (Newman,
2008). As Von Hirsch and Committee (1976) states, “punishment . . . ascribes blame to
the person” so, to justify punishment, the offender must be guilty of committing a
wrongful act in the present time (p. 72).
Because authorities are only looking at the offender’s crime in the recent past
(Von Hirsch & Committee, 1976), the differentiating factors between offenders are the
severity of the crime and the offender’s culpability (Grey, 2012). Sentencing authorities
use the severity of the crime to determine the level of punishment imposed on the
offender (Von Hirsch & Committee, 1976). The severity of the crime committed is
relatively straightforward in that murder would be considered the most severe crime,
and crimes like petty theft would be considered lower severity. However, some crimes
in the spectrum can become complicated, especially if more than one defendant was
involved in the criminal act. This is when courts consider the culpability of the offender.
Culpability can be described as the measure of guilt, blame, or fault that is
attributed to the individual offender (Newman, 2008). Sentencing authorities
determine the level of culpability by considering issues of fact, such as if the offender
was one of four arrested in the commission of a robbery but was not involved in
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planning the crime (Von Hirsch & Committee, 1976). Newman (2008) describes the
concept of culpability as only imposing punishment for what an offender is at fault for
committing. As expected, the less culpable the offender is for the specific crime, the
more lenient the punishment will be (Newman, 2008). For example, mental health
issues can be used to reduce the culpability of an offender for criminal acts, and
therefore courts can implement more lenient punishments (Peay, 2016).
Utilitarianism
Utilitarianism focuses on how punishment can prevent future crimes. While in
the past utilitarianism theories were distinguished as deterrence, incapacitation, or
rehabilitation (Von Hirsch & Committee, 1976), Newman (2008) places the ideas of
rehabilitation and incapacitation into a separate category of social defense, which will
be described separately here as well. Newman (2008) also emphasizes that
utilitarianism is predominantly reactive in that crime must occur before the punishment
is imposed. Authorities use punishment to prevent general citizens from committing
crimes and criminals from committing future, more severe, crimes.
Newman (2008) states that the utilitarian perspective is likely as old as
retributivism and can be seen in the same historical contexts as retributivism. The
major difference between retributivism and utilitarianism is that utilitarianism views
punishment as evil, so punishment should not be imposed solely because someone
committed a wrong (Newman, 2008). Punishment must have the effect of preventing
future crime either of the offender or others in society (Newman, 2008).
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General deterrence, or general prevention as Newman (2008) describes it, is the
threat society sees by the punishment of offenders that prevents future crimes. In this
context, punishment is used as an instrument to teach citizens correct behaviors.
Specific deterrence, or specific prevention as Newman (2008) describes it, assumes that
an offender is already contemplating future criminal acts, so punishment will prevent
the offender from engaging in those acts in the future. Again, obedience is the primary
objective (Newman, 2008). According to Newman (2008), utilitarianism holds that
everyone in society can commit crimes or probably will if there isn’t the threat of
punishment. In this sense, punishment maintains the social contract, which will be
discussed more below.
The utilitarian theory of punishment can be traced back to Thomas Hobbes,
Cesare Beccaria, and Jeremy Bentham’s early works. Hobbes (1651/2008) attributed
the cause of crime to an individual’s self-interest and desire to pursue it. Humans can
recognize when their behavior is self-interested and set it aside for the benefit of others
(Hobbes, 1651/2008). For example, a child might share half of their lunch with a friend
who has forgotten theirs. Self-interest can also protect the individual. For example, the
self-interest to stay alive when being attacked would likely cause a victim, who thinks
they may not survive the attack, to hurt their attacker physically. As previously stated,
the social contract theory will encourage individuals to conduct a cost-benefit analysis
before acting, whether the action is criminal or protective like self-defense (Hobbes,
1651/2008).
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Building on the social contract theory and cost-benefit analysis, Beccaria
(2019/1763) held that individuals would refrain from committing crimes if the
punishment was more significant than any benefit derived from the crime. Therefore,
punishments should be only as severe as is necessary to deter crimes (Beccaria,
2019/1763). Beccaria (2019/1763) also suggested that making punishment sure, even if
it is less severe, was more likely to induce a deterrent effect than increasing the severity
of punishment (Von Hirsch & Committee, 1976).
Bentham (2007/1789) stated that authorities should use punishment to prevent
crime and control offenders. Newman (2008) remarks how Bentham (2007/1789) first
introduced the concept of codifying behaviors that are considered wrong as laws.
Bentham (2007/1789) viewed people as being influenced by needs and motives that
were in many ways external but involved individual decision-making. People are able to
make rational decisions and have at least some free will to make those decisions. The
main concepts of Bentham’s system of punishment are that punishment is certain, has
the appropriate level of severity, is publicized, and is imposed quickly to enhance the
likelihood of correlating the wrong with the punishment (Bentham, 2007/1789). Traits
related to individual offenders could be used to determine punishment, leading the way
for considering mitigating and aggravating factors in sentencing determinations
(Newman, 2008).
Von Hirsch and Committee (1976) would disagree with Bentham (2007/1789) as
Von Hirsch postulated that the deterrence theory of punishment should always work in
tandem with retribution (what he would call deserts). “When one seeks to justify the
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criminal sanction by reference to its deterrent utility, desert is called for to explain why
that utility may justly be pursued at the offender’s expense. When one seeks to justify
punishment as deserved, deterrence is needed to deal with the countervailing concern
about the suffering inflicted” (Von Hirsch & Committee, 1976, p. 55). In other words, by
using both retribution and deterrence, sentencing authorities can justify punishment
based on past crimes and reducing future criminal acts.
Social Defense
Social defense, according to Newman (2008), relies on the underlying belief
system that to sustain our social order, crime must be reduced, and offenders treated,
rehabilitated, or incapacitated. Formerly referred to primarily as rehabilitation, social
defense seeks to restore the offender by addressing a need or issue that professionals
believe causes or influences criminal behavior (McFatter, 1982). The offenders’ issues
can include poverty, racial discrimination, lack of employment opportunities, substance
use disorders, and mental health issues. To prevent future crime, punishments can
include restorative services that aid in areas the offender has need. Rehabilitative
programs can focus on various life improvements including, but not limited to, securing
employment and stable housing, increasing education levels, and behavioral health
treatment such as substance use disorder treatment and mental health treatment
(Coulter & Korpi, 1954; Newman, 2008). Because using factors such as perceived needs,
risks, motivation for change, and rehabilitative potential of the offender results in
punishments that can vary more than using only past acts to determine sentences, it has

10

been argued that rehabilitation increases disparities in punishment responses (Coulter &
Korpi, 1954; Newman, 2008).
Newman (2008) describes the social defense theory of punishment as for
protective purposes. To have this protective element, the punishment focuses on the
offender’s individual characteristics versus the severity or type of crime (Newman,
2008). Under this theory, the mens rea or “guilty mind” element is important to
determine appropriate treatment responses through acknowledgement of the
underlying causes of the behavior. Social defense is the most proactive of the
punishment theories as it considers prior criminal history, family system issues, scientific
evaluation of offenders (through a psychological evaluation, for example), etc. Newman
(2008) describes this function as discriminatory in that it classifies humans based on
characteristics that are genetic, resulting from family relationships, or created via
socioeconomic factors. Newman (2008) correlates social defense with the rise of
indeterminate sentencing because the sentencing regime was based on the view that
offenders could be rehabilitated or treated while in custody. Offenders would be
released upon demonstrating that rehabilitation because they would no longer pose a
threat to society (Newman, 2008). Indeterminate sentencing will be discussed more
within the history of sentencing reform presented in this research.
Incapacitation fits here as well. At times, incapacitation removes the offender
from the community as a protective measure to prevent future crimes (Cohen, 1983;
Newman, 2008). Because offenders are not free to commit crimes in the community,
crime is reduced (Cohen, 1983; Newman, 2008). Other less severe punishments can
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also prevent crime. They can include methods that professionals view as helping the
offender, such as required completion of inpatient treatment, strict curfews, and other
forced obligations that deprive the offender of liberty by limiting their leisure time (Von
Hirsch & Committee, 1976). Punishment that prevents the offender from participating
in the leisure activities they enjoy can be viewed as incapacitating the offender (Von
Hirsch & Committee, 1976). While punishment through sentencing primarily focuses on
either punishing wrongful acts or rehabilitating, when viewed in relation to the theories
of punishment presented here, sentencing also focuses heavily on protecting and
sustaining society. In the next chapter, the history of sentencing reform, including
indeterminate and presumptive sentencing, will tie into the theories of punishment as
they have been described here. Before moving on to the literature review, the research
questions and purpose of this study will be discussed.
Research Questions and Purpose of this Study
How do veteran offenders find themselves sentenced to a problem-solving
court? The purpose of this study is to conduct a qualitative analysis of legal texts to
determine how veteran offenders find themselves in rehabilitative programs, primarily
problem-solving courts in the form of veterans’ courts and veteran-specific diversion
programs. This research seeks to answer the following questions: Do state legal texts,
including statutes and cases, allow consideration of psychological and physiological
issues stemming from military service, specifically post-traumatic stress disorder (PTSD)
or traumatic brain injury (TBI), in sentencing a veteran offender? Do state legal texts
allow for rehabilitative treatment instead of incarceration for combat veterans with
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PTSD or TBI? If legal texts don’t provide enough information on this topic, what are the
themes in these texts that provide data on program eligibility?
Many states have already implemented veterans’ court programs or have other
problem-solving court models that are available to veteran offenders. However, few
have sentencing statutes that indicate trauma as a sentence mitigator or delineate
eligibility criteria for problem-solving court and diversion programs for veterans. Other
states have not yet even considered these issues in legislation. This study will evaluate
the current legal texts, including sentencing statutes in each state, relying on case law to
supplement the statutes’ interpretation and to further review the application of military
history in sentencing. This researcher will discuss the benefits of establishing veteranspecific problem-solving courts while delineating the policy considerations that make
this problematic, specifically disparate eligibility criterion.
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CHAPTER II
LITERATURE REVIEW
What has led us to the point where problem-solving courts have become the
cutting-edge solution to our military veterans’ crime and rehabilitation problem?
Through an in-depth look at the history of sentencing reform and increased public
awareness regarding the impact of military service on veterans of the armed forces, we
can see the connections between these developments that led to the formation of
courts for veterans. To formulate the full picture of this connection, this researcher will
provide history on the following influential developments:
1. Sentencing reform,
2. Sentence mitigation and offender characteristics involving psychological and
physiological factors, specifically PTSD, TBI, and military history,
3. Increased public awareness of post-traumatic stress disorder, traumatic brain
injury, and veteran status,
4. The development of veterans’ courts, and
5. Previous research methods used for state statutory analysis.
After providing history on these developments, this researcher will fully develop the
current study.

14

The History of Sentencing Reform
The following history of sentencing reform reviews changes in the law and
punishment including how developments in the treatment of behavioral health
conditions, including both mental health and substance use disorders, influenced
punishment responses. However, a complete history of every sentence reform in the
United States is not presented here. In this context, the history will include the
deinstitutionalization of behavioral health conditions as it relates to the incarcerated
population and the establishment of the War on Drugs as it relates to the enhancement
of substance use disorder treatment in sentencing and the establishment of drug courts
and other problem-solving court models. Applicable punishment theories will be woven
into the history as well. While not isolated to pure sentencing reform, this history tells
the story of how individuals with behavioral health conditions became a concern within
the criminal justice field and influenced the creation of criminal justice system
innovations, such as problem-solving courts and diversion programs.
Indeterminate Sentencing and Parole
Behavioral health issues including mental health and substance use disorders
have played a significant role in the history of sentencing and incarceration in the United
States, especially when considering if a criminal deserves punishment due to their past
actions, or if there are potential benefits of rehabilitating the offender to prevent future
crimes (Newman, 2008). Related to punishment theories, the discussion involves the
shifts between reactive and proactive punishments and how those views are integrated
into the current punishment system, and therefore, the statutory system (Newman,
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2008). The conflict between punishment for past acts and to prevent future crimes is a
prevalent cycle in sentencing history starting in the 1800s. As Zalman (1977, 1978)
demonstrates in his history of indeterminate sentencing in the United States, the public
debate about punishment as deserved and to prevent crime has existed for over 200
years.
Indeterminate sentencing is described as “indeterminate” precisely because the
exact term of imprisonment that each offender will serve is unknown within a
sentencing range (Zalman, 1977). However, within a minimum and maximum term of
the sentence, the offender works toward rehabilitation and is released after making
progress (Zalman, 1977). The indeterminate sentencing system is most often connected
with the social defense theory of punishment due to the emphasis on treating offenders
(Newman, 2008). By offering rehabilitative treatment, the idea is that the number of
prisoners released at the minimum range of their sentence will increase because they
demonstrated enough change to be placed on parole supervision in the community
(Hoffman, 1997; Zalman, 1977). The history of indeterminate sentencing systems
started with use in the states, which were modeled from Ireland. At the national level,
the concept was introduced through the National Congress on Penitentiary and
Reformatory Discipline in 1870 (Zalman, 1977).
In the beginning of these reforms that released criminals on parole, much of the
public was skeptical and even feared the integration and reentry of former prisoners
into their communities (Zalman, 1977). However, the public also believed that reform
programs could reduce future crime, correlating with the idea of protecting society from
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social defense theory, which provided support for parole programs (Newman, 2008). By
the end of the 1800s, twenty-four states had either parole laws or the option for
conditional pardon (Zalman, 1977).
According to Witmer (1925), the first federal indeterminate sentence law was
passed in 1877. The federal government continued to enact statutes that resulted in
prisoners having opportunities for early release based on their behavior. Good time
allowed prisoners without misconduct to gain credit (Hoffman, 1997; United States
Parole Commission, 2003). Good time releases came with an added benefit in that,
contrary to a parole release, former prisoners released on good time were generally not
supervised after their release (Hoffman, 1997). Providing the opportunity for offenders
to be free of supervision for demonstrating rehabilitation is evidence of the social
defense theory at work (Newman, 2008). Good time and indeterminate sentencing
progression continued into the 1900s.
While states are not confined to follow federal statutes, laws established by the
federal government do set an example for the states and influence state law
enactments. In the early 1900s, states continued to enact indeterminate sentencing
laws (Hoffman, 1997; Zalman, 1977). At the same time, the federal system continued
modifying and expanding good time legislation (Hoffman, 1997; United States Parole
Commission, 2003). Through the Parole Act of 1910, the parole board was able to apply
the same principles of rehabilitation as good time but offered the ability to supervise
prisoners after release (Hoffman, 1997; United States Parole Commission, 2003). Based
on good conduct while in prison, a prisoner could be released by the parole board after
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serving at least one-third of their sentence (Hoffman, 1997; United States Parole
Commission, 2003). The Parole Act of 1910, through parole supervision in the
community, required that former prisoners comply with all conditions of parole. Failure
to comply with parole conditions would indicate a lack of rehabilitation, which could
result in a warrant and the parolee’s return to the prison facility (Hoffman, 1997; United
States Parole Commission, 2003).
Rehabilitation potential and progress was acknowledged to be a relatively
unknown and difficult to assess factor in determining the appropriate sentence for each
offender, which was part of the reasoning for indeterminate sentencing. Judges could
not be expected to know if the defendants in their courtrooms needed a specific length
of sentence due to the individualized nature of treatment and rehabilitation (Zalman,
1977). Therefore, judicial discretion over sentences was reduced to the determination
of a minimum and maximum term (Stith & Koh, 1993). Using sentencing ranges allowed
prison facilities, in which treatment was held, and parole boards to review and assess
the progress of individual prisoners, which they used to determine if offenders were
ready for release into the community (Hoffman, 1997). According to Stith and Koh
(1993) and Zalman (1977), corrective institutions, parole boards, and indeterminate
sentencing focused on rehabilitation to prevent future crime by incentivizing inmates.
The application of retributive theory of punishment in sentencing reemerges in the
1970s.
During the 1920s and 1930s, a shift in the parole system resulted in fewer
incentives for prisoners to focus on their rehabilitation. The Federal Probation Act of
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1925 was signed into law by President Calvin Coolidge (Hoffman, 1997; United States
Parole Commission, 2003). This Act (1925) allowed judges to sentence defendants to
probation in federal cases. In 1932, the Parole Act (1910) was amended, and a parolee
was no longer offered a reduction in parole time due to right conduct (Hoffman, 1997).
Any prisoner authorized good time release continued on parole instead of the previous
unsupervised release (Hoffman, 1997; United States Parole Commission, 2003). In the
past, a parolee could have their parole supervision time reduced. This modification in
the law may demonstrate the beginning of a shift in the theoretical view of punishment
as more utilitarian in that maintaining punishment would deter future crime or as
retributive in that the offender deserved a full-length punishment because the criminal
act was wrong (Newman, 2008).
Concerns about Sentencing Disparity and Leniency
In the 1950s, parole began facing criticism from multiple perspectives. Both
liberals and conservatives criticized the system for different reasons (Stith & Koh, 1993).
Parole was a bipartisan issue with the primary concern on both sides being the fairness
of sentencing, which both political parties in the United States sought to improve
through various legislation in the forthcoming decades (Stith & Koh, 1993). Liberals
primarily focused on the lack of treatment success, the unknown timetable regarding
when prisoners would be released, and research that demonstrated sentencing bias
against minorities (Stith & Koh, 1993). Conservatives focused on the appearance of
leniency from both the judicial bench and parole boards (Stith & Koh, 1993). However,
during this same time period, a crucial step was made to increase diverse
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representation (Hoffman, 1997). In 1953, authorities appointed the first African
American to the federal parole board (Hoffman, 1997; United States Parole Commission,
2003). This appointment was considered an essential step in rectifying racial disparities
in parole release.
In 1955, behavioral health conditions became of a focus of societal reforms
because medications were now widely available, and the movement to
deinstitutionalize the mentally ill began (Smith & Hanham, 1981). As the mentally ill
were moved out of institutions, an increase in criminal acts were committed by those
individuals (Smith & Hanham, 1981). While medications were available to treat their
behavioral health conditions, community-based treatment for those released from
institutions was inadequate, and current research indicates a need for both medication
and treatment for behavioral health conditions (SAMHSA, 2021). The unintended result
was a shift in the housing of mentally ill from mental institutions to prisons and jails
(Harcourt, 2006). Issues with prison overcrowding began (Smith & Hanham, 1981). As
of 2014, up to 24 percent of inmates in county jails have a mental health disorder
(Reingle Gonzalez & Connell, 2014).
Extending the impact of the law on behavioral health conditions, Congress
enacted the Narcotic Control Act of 1956, which created mandatory minimum terms of
imprisonment for drug offenders and made them ineligible for parole (Hoffman, 1997;
United States Parole Commission, 2003). While other narcotic enforcement was in
place before 1956, the Narcotic Control Act (1956) is considered the beginning of harsh,
disparate sentencing for individuals with substance use disorders compared to
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punishments for non-drug related crimes. This change demonstrates a shift to
retributive punishment theory, as mandatory sentences were set based on past
wrongful acts (Newman, 2008). In this case, the wrongful acts involved possession or
distribution of drugs.
Tensions between rehabilitative treatment and prison incapacitation continued
to rise. In 1959, the United States Board of Parole published a report of recidivism
statistics, which indicated that most parole compliance concerns occurred within a few
years of release and that recidivism reduced as parolees aged (Hoffman, 1997; United
States Parole Commission, 2003). With aging indicated as a primary method for crime
control, treatment was called into question due to the higher cost. If offenders were
incapacitated in prison longer, then recidivism would be reduced regardless of if
treatment was offered (Hoffman, 1997; United States Parole Commission, 2003).
Eliminating treatment would greatly reduce the costs of imprisonment. This research
finding injected skepticism about the parole system and called rehabilitation efforts into
question (United States Parole Commission, 2003).
As the skepticism continued to rise, mindsets on punishment within the criminal
justice system continued to evolve. While indeterminate sentencing was still standard,
the United States saw an increase in crime, which fueled public popularity of harsher
punishments and longer periods of incarceration (Ditton & Wilson, 1999). For example,
from 1957-1980, annual homicide rates more than doubled (Pinker, 2013). Reducing
crime became a primary concern in the 1960s, and both mandatory minimums and
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treatment-based sentencing reforms through prison-based treatment programs became
the vehicle for an attempt to reduce crime with both incapacitation and rehabilitation.
On March 8, 1965, President Johnson presented the Law Enforcement Assistance
Act in which he proposed a role for the federal government in operating the police
force, court, and prisons (Hilton, 2015). Under Johnson’s administration, the Crime
Commission reviewed data and issued a final report, The Challenge of Crime in a Free
Society (President’s Commission on Law Enforcement and Administration of Justice,
1967). The over three-hundred-page report asked for reforms in all areas of the justice
system, including offering community-based treatment (President’s Commission on Law
Enforcement and Administration of Justice, 1967).
An emphasis on treatment continued when Congress passed the Narcotic Addict
Rehabilitation Act of 1966 (Hoffman, 1997; United States Parole Commission, 2003).
The Act (1966) gave offenders the opportunity to complete treatment, and if they did
with accompanying improvement, their charges would be dropped (Friedman et al.,
1982). Treatment units were established within prisons, which provided both
incapacitation of offenders and the availability of substance use treatment. Initial
research showed that over half of the offenders were successful (Friedman et al., 1982).
Disparity in punishment continued to be a primary concern. “Black leaders
joined the Republicans from Nixon to Reagan, and with Democrats from Johnson to Bill
Clinton, in calling for and largely receiving more police officers, tougher and mandatory
sentencing, and more jails. But they also called for the end of police brutality, more
jobs, better schools, and drug-treatment programs. These calls were less
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enthusiastically received” (Kendi, 2019, p. 26). The well-received calls for the
government to be tougher on crime heavily influenced the rest of the century.
Tough on Crime and Presumptive Sentencing Guidelines
On June 18, 1971, President Nixon declared in a press conference that drugs
were “public enemy number one,” a statement most often attributed to the official
beginning of the United States’ war on drugs (Barber, 2016). In 1972, Marvin E. Frankel
published criticism of indeterminate sentencing and parole. In his 1972
publication Criminal Sentences: Law without Order, Frankel criticizes judicial discretion,
which allowed judges to determine a sentence without any justification of their reasons
behind the punishment, which he claimed perpetuated disparate sentencing (Frankel,
1972). He was persuasive. The discourse that followed, combined with the war on
drugs, began to move sentencing structures even more toward mandatory sentences,
starting with drug offenses.
The next prominent publication to enter public discourse was Robert
Martinson’s What Works?, which gave Martinson notoriety as the founder of the
“nothing works” doctrine (Martinson, 1974). His analysis of prison treatment programs
found them ineffective for rehabilitation and reducing recidivism (Martinson, 1974). His
claim that “nothing works” only fueled negative opinions of rehabilitation efforts and
the trends toward being tougher on crime, often through incapacitation and lengthy
sentences (Martinson, 1974).
In the mid-1970s, the federal parole system begam to reorganize (Hoffman,
1997). By using guidelines for decisions, the United States Board of Parole hoped to
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reduce disparate sentencing through determinate sentences based on factors including,
but not limited to, the type of offense and criminal history (Hoffman, 1997; Stith & Koh,
1993). This approach was called presumptive sentencing. Even with these significant
changes to sentencing and parole, which allowed for more certainty in time served,
critics remained (Stith & Koh, 1993). Sentencing commissions entered the discussion
and, while legislation was introduced in 1975 to continue sentencing reform, the
legislation was opposed and not adopted during this decade (Stith & Koh, 1993).
Even though legislation was not yet enacted, and a federal sentencing
commission was not yet established, states began implementing both sentencing
guidelines and sentencing commissions (Spohn, 2009). In fact, the American Bar
Association (ABA) recommended that “all jurisdictions create permanent sentencing
commissions charged with drafting presumptive sentencing provisions that apply to
both prison and non-prison sanctions and are tied to the prison capacities of the
jurisdiction” (Spohn, 2009, p. 234). At this point in history, a handful of states, including
Minnesota and Pennsylvania, had started forming sentencing commissions (Minnesota
Sentencing Guidelines Commission, 2014; Pennsylvania Commission on Sentencing,
2014). Minnesota established the Minnesota Sentencing Guidelines Commission in
1978 and became the first state to implement a sentencing guidelines structure in 1981
(Minnesota Sentencing Guidelines Commission, 2014). The Pennsylvania Commission
on Sentencing was created in 1978 by the General Assembly (Pennsylvania Commission
on Sentencing, 2014; Penn. Cons. Stat. § 2154, 2012). The main objective of both
commissions was to reduce sentencing disparity by creating more consistency and
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certainty in punishment (Minnesota Sentencing Guidelines Commission, 2014;
Pennsylvania Commission on Sentencing, 2014; Penn. Cons. Stat. § 2154, 2012; Stith &
Koh, 1993).
The War on Drugs, Mandatory Sentencing Guidelines, and Drug Courts
In a Roper survey conducted in the spring of 1980 to gauge public perception of
punishment, researchers found that most Americans believed the purpose of
punishment was to rehabilitate the offender, which may have eventually assisted in the
implementation of drug court programs throughout this time period (Cullen et al.,
2000). However, the 1980s were also known as the start of the Tough on Crime era. On
September 15, 1986, President Reagan declared his “war on drugs” (President Reagan
Speech Transcript, 1986). “From 1980 to 2000, arrests for drug offenses more than
doubled” (Lurigio, 2008, p. 13).
During the mid-1980s, the initial goals of sentencing reform were to reduce the
issues with predictability, proportionality, and discrimination; however, the
developments also led to stricter sentences overall and specifically harsher punishments
for drug offenses. At the federal level, two acts, the Sentencing Reform Act of 1984 and
the Comprehensive Crime Control Act of 1984, created a sentencing structure under
federal law and the United States Sentencing Commission (U.S.S.C.), which required
courts to sentence under ranges designated by the U.S.S.C. (Hoffman, 1997; Stith & Koh,
1993; Sentencing Reform Act, 1984; Comprehensive Crime Control Act, 1984). By
eliminating some parole options, setting fines, and including maximum terms of
imprisonment, these Acts resulted in stricter sentencing options (Sentencing Reform

25

Act, 1984; Comprehensive Crime Control Act, 1984). In 1986, legislators passed the
Anti-Drug Abuse Act (1986) (Hoffman, 1997). This Act established penalties for
possession of drugs, for distribution and sale of drugs, and for employing minors in drug
sales (Anti-Drug Abuse Act, 1986; Hoffman, 1997). An amendment to the Act resulted in
ambiguities that the U.S.S.C. resolved (Anti-Drug Abuse Act, 1988; Hoffman, 1997).
At the state level, Washington state became the first state to enact a truth-insentencing law with the goal of having offenders serve most of their sentences (Ditton &
Wilson, 1999). Truth-in-sentencing laws limited parole eligibility, as well as limited the
possibility of good time accrual. The impact of truth-in-sentencing was that offenders
served longer, harsher sentences (Ditton & Wilson, 1999). At the same time, state
sentencing commissions expanded to additional states, and the rehabilitative
movement to establish treatment options for drug offenders was operationalized in the
drug court model. In 1989, the first drug court program opened in Miami, Florida
(Lurigio, 2008).
Drug courts were implemented to address the increased number of drug
offenders being incarcerated in the United States (Lurigio, 2008). These programs were
developed to treat both felony and misdemeanor offenders with substance use disorder
to reduce the incarceration levels and cost of incarceration for offenders whose criminal
behavior was drug related (Lurigio, 2008). Rooted in therapeutic jurisprudence as a
model of treating offenders with judicial oversight, drug court program elements
included mandatory treatment, frequent court appearances, intermediate sanctions to
increase compliance, and a non-adversarial team of multidisciplinary professions,
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including the judicial officer, treatment provider, probation officer, defense attorney
representative, district attorney representative, and law enforcement (Lurigio, 2008).
Drug court programs continued to expand throughout the next two decades and
claimed to have significant impacts on recidivism and the cost of punishment.
In 1991, the U.S.S.C. conducted a study of mandatory minimum sentences and
reported the impact of mandatory minimums due to how they are applied (U.S.S.C,
1991). In the report, racial disparities in sentencing were noted with whites being more
likely to be sentenced below mandatory minimums than people of color (U.S.S.C., 1991).
Additionally, offenders were not sentenced consistently in the same jurisdiction and in
different jurisdictions even when they were similarly situated and sentenced under the
same range (U.S.S.G., 1991). Due to the inconsistencies in following mandatory
sentencing ranges, the report concluded that creating and providing guidelines for
sentencing may be more effective and reduce these disparities (U.S.S.G., 1991).
Similarly, during this same year, the Supreme Court decided that punishments
should be similar within and across jurisdictions. In Harmelin v. Michigan (1991), the
Supreme Court stated that when imposing a sentence, the judiciary should align the
nature of the crime with the sentence imposed. This was referred to as the
proportionality analysis (Harmelin v. Michigan, 1991). Along with ensuring alignment
across individual defendants’ sentences in the same jurisdiction, this principle
recommended that punishment be similar in other jurisdictions as well. However, the
court in Harmelin v. Michigan (1991) also recognized that they were not mandating the
judiciary to adhere to one penological theory for sentencing.
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As the drug court movement continued to grow in the 1990s, the Violent Crime
Control and Enforcement Act was proposed to provide additional funding for law
enforcement, incarceration, and crime prevention, and states enacted harsher
sentences for repeat offenders in the form of three strikes laws (Couzens, 2017; Lurigio,
2008; Violent Crime Control and Enforcement Act, 1993). Both Washington state and
California enacted three strikes laws with harsh sentences for felons with previous
criminal history and mandating lengthy prison sentences (Couzens, 2017). By the mid1990s, twenty-four states had three strikes laws and around 370 drug courts were
operating throughout the country (National Conference of State Legislatures, 2010;
Lurigio, 2008).
Advisory Guidelines and Problem-Solving Courts
After all the building up of mandatory sentencing throughout the previous
decade, sentencing began to shift again. In a prominent Supreme Court case, the Court
ruled that the federal guidelines were advisory rather than mandatory (United States v.
Booker, 2005). Judges did not have to sentence within the federal guidelines’ ranges,
although they were still required to determine a sentence using the recommended
guidelines (United States v. Booker, 2005). This meant that with justification for
sentencing outside the range, judges were able to utilize more discretion in sentencing
(Spohn, 2009).
Similarly, at the state level, the court explained how states with structured
sentencing procedures would comply with the ruling. One way is to require the
prosecutor to include facts that increase the defendant’s sentence exposure in the
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charging document and then require the jury to find these facts beyond a reasonable
doubt (Cunningham v. California, 2007). If a defendant was facing a sentencing greater
than the sentencing range, those facts must be reviewed by a jury before imposing such
a sentence (Cunningham v. California, 2007). The other is to permit judges to exercise
broad discretion within a statutory sentencing range (Cunningham v. California, 2007;
Spohn, 2009).
Moving away from mandatory sentencing provided space for rehabilitative
sentencing options, and the drug court model continued to grow (Lurigio, 2008). While
initially focused on drug offenders, the drug court concept was extended to other
problem-solving and treatment issues, including, but not limited to, mental health,
driving under the influence, child neglect, truancy, and homelessness. The first
veterans’ court was founded in 2008 and claimed that due to the unique military
culture, carving out veteran offenders into a program of their own was the best model
for successful rehabilitation (Russell, 2015). Initial data, though significantly limited, did
support the claims. Russell (2015) reported a recidivism rate of zero percent from 2011
to 2015. The definition of success for participants also included improvements in their
lives, like healed relationships and stable housing (Russell, 2015). Through testimonies
of impact like these, implementation of veteran interventions over the decade
continued to expand and will be discussed more later in this research.
On July 28, 2010, President Obama proposed the Fair Sentencing Act of 2010 to
reduce sentencing disparity (Fair Sentencing Act, 2010). The differences in sentencing
between crack and powder cocaine had resulted in sentencing disparities. The Fair
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Sentencing Act (2010) reduced the sentencing disparity between offenses for crack and
powder cocaine from a ratio of 100 to 1 to a ratio of 18 to 1. In 2011, the U.S.S.C.
retroactively applied the Fair Sentencing Act to the sentencing guidelines. By 2012,
seventeen states and the federal government either partially repealed or reduced their
mandatory minimum sentencing guidelines (Couzens, 2017). By 2013, twenty-nine
states had rolled back mandatory minimum sentencing guidelines, and thirty states had
reformed drug laws, which continued to increase sentencing discretion and treatment
opportunities (Rhodan, 2014).
On July 18, 2014, the U.S.S.C. reduced sentencing guidelines retroactively in
more ways (U.S.S.C., 2014). The goal was to help reduce prison populations by reducing
sentencing guidelines for federal drug trafficking offenses. According to the U.S.S.C.
(2014), by making this reduction retroactive, more than 40,000 prisoners were eligible
for a sentence reduction, which could eventually reduce the prison population. On
September 16, 2014, the BJA presented a report on the growing prison population,
which indicated a decline of one percent over the entire federal prison system (Carson,
2015).
In 2018, the Prison Reform and Redemption Act of 2017 was proposed (Prison
Reform and Redemption Act, 2017). This bill amended the criminal code to require
professionals to complete a risk and needs assessment on a defendant post-sentencing
and provided programs to the incarcerated, which were geared toward reducing
recidivism (Prison Reform and Redemption Act, 2017). Some programs implemented in
the prisons included medication-assisted treatment for heroin and opioid use, youth
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mentorship, animal service programs, and other productive activities (Prison Reform
and Redemption Act, 2017). Prisoners who complete these programs may earn credit.
In 2019, the FIRST STEP Act was enacted (FIRST STEP Act, 2018). The Act allowed federal
prisoners to accumulate up to 54 days of good time per year of incarceration, which
would reduce total sentences served (FIRST STEP Act, 2018). With the increasing
emphasis on rehabilitation, problem-solving courts, diversion, and prison-based
treatment programs continued to be implemented.
Summary of the Impact of Sentencing Reform History
As demonstrated by the history presented above, sentencing in the United
States progressed from being tough on drug offenses, which disproportionally affected
racial minorities and those with substance use disorders, to increasing rehabilitation for
drug offenses. Backlash over mandatory minimum sentencing, especially in relation to
drug offenses, led to an emphasis on treatment and establishing problem-solving courts
and other treatment models (King & Pasquarella, 2009). Along with reducing
incarceration rates, problem-solving court models were determined to be effective in
reducing substance use and recidivism rates (Casey & Rottman, 2005; Rossman et al.,
2011). Russell (2015) reported how the reduction in recidivism and participant benefits
reported by mental health and drug courts influenced his decision to develop a similar
program to address veterans’ needs, a model that will be discussed later in this
research. Like other methods of punishment, problem-solving courts are one option for
rehabilitation within a complex system that has presented many sentencing options
over the history discussed in this chapter.
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The story of sentencing reform is more than harshness or the implications of
theoretic changes in punishment. The pervasive theme is one of questioning if we will
ever get the system “right”: How do we address sentencing individuals with behavioral
health conditions such as PTSD or substance use disorder? What individual factors
matter under the theories of punishment and how do we apply them? How do we
sentence without creating unnecessary disparities and increasing our incarcerated
population? Are veterans a class that “deserves” to have individual factors considered
in sentencing? These questions formed the hypothesis and research presented in this
study and will be woven into the story presented in the rest of this discussion. As will be
demonstrated through the rest of this history, as knowledge of behavioral health
conditions and the impacts of head injuries has grown, so has the criminal justice
system’s desire to provide services for these conditions. Given the potential
psychological and physiological effects of combat, the next portion of this literature
review will consider PTSD and TBI in depth, as the prevalent conditions impacting the
veteran population.
PTSD as a Mitigating Factor
Today PTSD is a diagnosable mental health condition. Can it be used as a
sentencing factor when reduced culpability or mental illness qualify as mitigators? To
fully understand how PTSD affects veterans and their criminal cases, this history will
look at the science of PTSD and how experts classified it in the Diagnostic and Statistical
Manual of Mental Disorders throughout the years. Then, this researcher will discuss the
progression of PTSD in military history.
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The Science of PTSD
Classified as an anxiety disorder, PTSD develops after a person experiences a lifethreatening or traumatizing event (American Psychiatric Association, 2013). For
example, a person might witness a violent crime or almost die in a car accident.
Memories of the event cause disturbances in the person’s life (American Psychiatric
Association, 2013). The third edition of the Diagnostic and Statistical Manual of Mental
Disorders (DSM III), published by the American Psychiatric Association (APA), created a
section for PTSD, making it a diagnosable condition on its own. Before this change in
1980, other diagnoses categories contained symptoms that might accompany PTSD.
DSM III defined PTSD's most prominent feature as "the development of characteristic
symptoms following a psychologically traumatic event that is generally outside the
range of normal human experience" (Erlinder, 1984, p. 310, citing American Psychiatric
Association, 1980). In addition to the examples of violent crime or car accidents, a
psychologically traumatic event includes, but is not limited to, natural disaster, an
attack, or serious medical issue (Erlinder, 1984; Grey, 2012; Hafemeister & Stockey,
2010).
The fourth edition of the DSM modified the diagnostic criteria for PTSD,
explaining that to be diagnosed, a person must have "experienced, witnessed, or was
confronted with" a situation that "involved actual or threatened death or serious injury"
(American Psychiatric Association, 2000, p. 467-68). After this experience, "the person's
response involved intense fear, helplessness, or horror" (American Psychiatric
Association, 2000, p. 467-68). This change emphasizes a person’s response to the event,
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which is often hard to categorize, as individuals have different responses to situations.
Because acknowledgment of the triggering event builds causation into the definition of
PTSD, a diagnostician must find that a past event caused or triggered the patient’s
symptoms (Grey, 2012). For example, a patient reports having night terrors about an
incident where a vehicle trapped them for hours after an accident. The patient
continued to fear for their life and was in such an accident six months ago. The
diagnostician would connect the previous accident with the recent experience of night
terrors.
Published in 2013, the fifth edition of the DSM (DSM-5) has continued the
delineation of PTSD as a standalone disorder. PTSD was placed in a separate chapter
with other trauma and stress-related disorders (American Psychiatric Association, 2013).
This update deleted language that formerly required the person being diagnosed to
react to the traumatic event in a specified way. The DSM-5 identifies the trigger of PTSD
as exposure to actual or threatened death, serious injury, or sexual violation (American
Psychiatric Association, 2013). Then, from one of those scenarios, the person must
either have direct experience with the trigger event, have witnessed the event in
person, have learned of the trigger event happening to a close family member or friend,
or experienced the trigger via repeated or extreme exposure to adverse details of the
event, such as the retelling of the event (American Psychiatric Association, 2013).
By adding exposure via second-hand knowledge, the DSM-5 acknowledges that
vicarious trauma affects clinicians and loved ones of trauma survivors, to name a few.
However, the person must experience clinically significant disturbances, including
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distress or impairment in social interactions, capacity to work, or other functioning
areas, to be diagnosable (American Psychiatric Association, 2013). The DSM-5 added a
total of four diagnostic clusters for diagnosticians: re-experiencing (as memories,
dreams, or flashbacks), avoidance (distressing memories, thoughts, feelings, or external
reminders), negative cognitions and mood (blaming of self or others, estrangement
from people, lack of interest in activities, and loss of memory), and arousal and
reactivity (aggression, recklessness, self-destructive behavior, sleep disturbances, and
hyper-vigilance) (American Psychiatric Association, 2013).
According to the American Psychiatric Association (2013), diagnosis of PTSD
depends on the duration of the symptoms and how they impact patients’ daily lives.
Diagnosis also requires that the person continue to re-experience the traumatic event
(American Psychiatric Association, 2013). Two persistent symptoms of increased
arousal must form after the event, such as the inability to fall asleep, loss of sleep,
memory loss, intrusive thoughts, irritability, angry outbursts, being unable to
concentrate, hyper-vigilance, an exaggerated startle response, and a feeling of
alienation (American Psychiatric Association, 2013). The symptoms must continue and
be severe enough to affect the individual's day-to-day social and occupational
functioning (American Psychiatric Association, 2013; Grey, 2012). While PTSD
symptoms may seem psychological in nature, the disorder has been shown to affect the
body in other ways. Stress impacts the brain in physiological ways by changing brain
function and may exacerbate PTSD symptoms (Grey, 2012).
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In 2012, Grey noted that scientists were documenting evidence of the functional
changes caused by PTSD within the brain that result in various abnormalities in
functioning. These disruptions in brain function will be described here in detail (Grey,
2012). When someone experiences a traumatic event, the body undergoes a
physiological change called a stress response (American Psychiatric Association, 2013).
According to Garcia-Rill and Beecher-Monas (2001), the stress response begins in the
reticular system, which is the part of the brain that regulates sleep, wakefulness, and
responses to stimuli or stress triggers. It then progresses to the hypothalamus, which is
critical for hormone production. The hypothalamus then signals the pituitary gland to
release a hormone called adrenocorticotropic hormone (ACTH) (Garcia-Rill & BeecherMonas, 2001). ACTH generates adrenaline and triggers such physiological responses as
a rapid heartbeat, desensitization, and hyper-alertness. Physiological responses are a
very natural reaction to stressful situations and occur in every individual at various
levels (Garcia-Rill & Beecher-Monas, 2001).
Grey (2012) discusses the neurological processes in-depth. New neuron
connections override memories from traumatic events in a normal brain, which means
that the brain continues to function normally. However, individuals with PTSD have
retained the traumatic material in their brains due to the lack of new neuron
connections (Garcia-Rill & Beecher-Monas, 2001; Grey, 2012). Because the traumatic
material remains in the brain instead of being replaced by new connections, triggers
linked within the brain to the event cause a stress response (Garcia-Rill & BeecherMonas, 2001; Grey, 2012). Some triggers may seem completely unrelated to the event,
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including sights, sounds, and smells, but the brain has linked them unconsciously to the
event (Garcia-Rill & Beecher-Monas, 2001; Grey, 2012). These triggers cause a stress
response when individuals with PTSD least expect it.
Grey (2012) also explains how PTSD can take over a person’s ability to control
responses to situations. In other words, as the stress response to triggers continues, the
person experiencing symptoms also begins to experience increased stress responses in
regular life experiences such as being late for work, having a disagreement with
someone, or being stuck in traffic. People with PTSD take more time to process and
determine what is happening around them, and, if triggered by a situation, they will
take longer to push back on their brain’s automatic response to the trigger (Grey, 2012).
This delay in override results in chronic stress and excessive cortisol release, which
causes permanent issues, including physical health issues like diabetes, changes in
personal behaviors, and long-lasting neurological changes in the hippocampus (GarciaRill & Beecher-Monas, 2001; Grey, 2012).
According to Grey (2012), PTSD patients generally have abnormalities in three
areas of the brain: the hippocampus, amygdala, and medial prefrontal cortex (mPFC).
The hippocampus is responsible for the consolidation of short-term memory to longterm memory and spatial navigation (Garcia-Rill & Beecher-Monas, 2001; Grey, 2012).
The amygdala processes memory and is involved in decision-making and emotional
reactions. The mPFC is responsible for planning complex cognitive behavior, personality
expression, decision-making, and moderating social behavior (Garcia-Rill & BeecherMonas, 2001; Grey, 2012). The abnormalities in the three areas of the brain cause the
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amygdala to overreact and the prefrontal cortex to underreact. This combination
results in increased reactions to stimuli (or triggers, as discussed above) that would
typically result in a neutral response in a normal brain (Grey, 2012).
Decreased hippocampus volumes cause those with PTSD to avoid a stressor or to
numb in response to stressors (Garcia-Rill & Beecher-Monas, 2001; Grey, 2012). Others
witnessing this behavior to stress might view it as inappropriate. Abnormalities in the
amygdala could alter the way an individual processes fear. The reduced activity level in
the mPFC means that it does not control the amygdala’s response to situations or
stressors as it should in a normal brain (Grey, 2012). Without regulation of the
amygdala, emotional reactions can be explosive or exaggerated, and the brain is unable
to make decisions in the same way it normally would. While individuals will exhibit
different symptoms of this process, the behaviors are most often viewed as unusual,
inappropriate, and exaggerated. As we continue to discuss how PTSD has impacted
veterans, these behavioral changes will become increasingly important when viewed
along with the history of PTSD within the military.
PTSD in Military History
According to Erlinder (1984) and as noted in the scientific development of PTSD,
the transition from DSM III to DSM IV developed the diagnostic criteria for the disorder
and therefore helped veterans suffering from reactions to traumatic combat
experiences receive an official diagnosis of PTSD. The formal recognition of PTSD as a
disorder was primarily attributed to the lobbying of Vietnam veterans' groups (Erlinder,
1984). While the Korean and Vietnam Wars brought PTSD to the forefront of the
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mental health profession, PTSD was not a new disorder for military service members
(Erlinder, 1984). In fact, veterans’ have exhibited unusual behaviors and emotional
responses after every war in recent history (Erlinder, 1984; Hafemeister & Stockey,
2010). Each conflict has labeled PTSD differently, including, but not limited to, soldier's
heart, shell shock, war neurosis, combat fatigue, and battle shock (Erlinder, 1984;
Hafemeister & Stockey, 2010; Holbrook & Anderson, 2011; McCormick-Goodhart,
2013).
During World War I (WWI), "shell shock" was thought to be caused by air
changes due to nearby explosions that were believed to alter the brain physiologically
(Erlinder, 1984). Soldiers experienced "nervous instability," "breathlessness," and other
unusual symptoms involving the loss of senses without visible or physical injuries
(McCormick-Goodhart, 2013). For example, they may have experienced loss of their
sense of taste but did not have any injuries to the mouth or face (McCormick-Goodhart,
2013). According to Erlinder (1984), commanding officers often executed combatstressed troops while active in the combat zone. Soldiers, who did not experience
emotional reactions in active combat, could develop them after they returned from the
war (Erlinder, 1984). Some of these soldiers had not sustained physical combat injuries
but were still engaging in behavior that was considered inappropriate and even criminal
(Erlinder, 1984). The behaviors were believed to subside after return or be correlated
with a propensity for mental health issues.
The term "war neurosis" was developed to describe the condition in individuals
who had neurotic and emotional reactions to combat (Erlinder, 1984; McCormick-
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Goodhart, 2013). During this same period, the APA attempted to define "war neurosis"
to provide treatment for the disorder (Erlinder, 1984). In World War II (WWII), doctors
screened draftees for predispositions to mental illness to reduce emotional reactions
during combat (McCormick-Goodhart, 2013). However, the screening did not reduce
the volume of soldiers who developed mental illness and were considered psychiatric
casualties during the early part of the war (Erlinder, 1984; McCormick-Goodhart, 2013).
As the focus shifted away from predisposition, mental health professionals emphasized
the effect of combat itself and changed the name of combat stress resulting in
psychiatric trauma to "combat fatigue." At the time, the doctors thought that removal
from the combat area would treat the condition (Erlinder, 1984). However, as
previously mentioned, when soldiers returned home from the war, they continued to
have psychological symptoms, and this became a popular media topic (Erlinder, 1984;
McCormick-Goodhart, 2013).
As WWII continued, the Veteran's Administration developed its own standard
psychiatric evaluation system for the military (Erlinder, 1984). Based in part on the
military’s work, the APA published the Diagnostic and Statistical Manual I, which
contained a category for emotional response to combat called "gross stress reaction"
(Erlinder, 1984). The category emphasized exposure to stress as the cause of the mental
health condition. Like combat fatigue, doctors believed gross stress reaction would
resolve on its own for those who left the combat situation and were no longer exposed
to the traumatic events that accompany it (Erlinder, 1984). However, this belief that the
condition required continuous exposure to the stressful situation proved inconsistent,
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and the reports of symptoms after returning home continued (Erlinder, 1984;
McCormick-Goodhart, 2013).
In the Korean War, evacuation procedures dramatically reduced the rate of
psychiatric casualties, which reinforced the belief that gross stress reaction was
situational (Erlinder, 1984). In 1968, the DSM II categorized combat-related stress as an
adjustment disorder, in a sense, by situating it with "transient situational disturbances"
(American Psychiatric Association, 1980; Erlinder, 1984). Due to relying on the
continued belief that emotional distress related to combat was situational, Vietnam
veterans were left without a proper diagnostic tool that accounted for symptoms they
had when returning home (Erlinder, 1984; McCormick-Goodhart, 2013). Experts
thought the solution to the "combat fatigue" problem was to shorten combat rotations
to a one-year tour of duty and provide regular leave from combat zones, which would
reduce the situational component of the emotional reaction (Erlinder, 1984). However,
during the Vietnam War, despite the added precautions and leave, soldiers reported
symptoms including, but not limited to, anxiety, depression, and anger (Erlinder, 1984).
Reports of psychological disorders continued to come in after returning home and were
increasing in number. Vietnam veterans were being misdiagnosed and left untreated,
some for nearly a decade after the war (Erlinder, 1984).
According to Erlinder (1984), Dr. Chiam Shatan was the first to report that
Vietnam veterans experienced symptoms after returning from combat that the DSM II
failed to categorize (Erlinder, 1984). Finally, in 1975, after the Vietnam war had ended,
The Journal of Social Sciences analyzed the disorders of "Post-Vietnam Syndrome" and
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"delayed stress response" (Erlinder, 1984; Hafemeister & Stockey, 2010). The DSM III
adopted post-Vietnam syndrome (Erlinder, 1984; McCormick-Goodhart, 2013). Then,
the APA officially renamed the condition "post-traumatic stress disorder" in 1980, and
by the late 1980s, PTSD became commonly recognized (Erlinder, 1984; American
Psychiatric Association, 2010; Grey, 2012; American Psychiatric Association, 2013;
McCormick-Goodhart, 2013).
PTSD continues to be an issue for modern soldiers returning from the Iraq and
Afghanistan Wars. Hafemeister and Stockey (2010) presents several facts that uphold
this statement. Approximately one of every eight veterans returning from Iraq
experiences symptoms of PTSD (Hafemeister & Stockey, 2010; Richardson et al., 2010).
Other reports of the prevalence of PTSD in Iraq War veterans note the number as one in
five (Hafemeister & Stockey, 2010; Richardson et al., 2010). The addition of terrorist
warfare, which is less predictable for soldiers, has made the combat situation faced by
these soldiers unique (Hafemeister & Stockey, 2010).
In the most recent wars, the unpredictability of combat situations is due to more
frequent hit-and-run attacks that use improvised explosive devices (IED), mortars, or
rocket-propelled grenades (Hafemeister & Stockey, 2010). Due to the need to always
stay aware, soldiers are out in combat every day, remaining vigilant for these types of
attacks, and must be both psychologically and physically prepared to handle them
(Hafemeister & Stockey, 2010). Exposed to both lengthy and frequent deployments
with high-pressure combat experiences described above, soldiers from the Afghanistan
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War will need access to treatment to rehabilitate from what they have experienced
(Hafemeister & Stockey, 2010).
As discussed previously, PTSD develops when someone has experienced a lifethreatening event (American Psychiatric Association, 2003). Veterans have often faced
life-threatening or traumatic events during combat, including witnessing the death of
their fellow soldiers (American Psychiatric Association, 2003). Erlinder (1984) proposed
that soldiers, who have experienced trauma in combat zones, may reexperience the
traumatic event with combat-like reactions, which could result in violent behavior
(Erlinder, 1984). Some PTSD symptoms, including, but not limited to, aggression,
experiencing the event in a dissociative state, hypervigilance, and memory loss, can
place veterans in situations where they could be more likely to commit criminal or
violent acts (American Psychiatric Association, 2013; Hafemeister & Stockey, 2010). On
the other hand, some veterans may experience symptoms that are less severe and
appear to be alcohol or substance use disorder (Erlinder, 1984). Because the symptoms
may be episodic like substance use disorders, there are periods when a veteran will
appear normal, which makes PTSD harder to diagnose (Erlinder, 1984).
According to the RAND study "Invisible Wounds of War" (2008), approximately
300,000 of the 1.64 million veterans serving in Iraq and Afghanistan live with PTSD
(Tanielian & Jaycox, 2008). As of 2014, the number of veterans having served since
2001 has increased to over 2.6 million (Institute of Medicine, 2014). Estimates are that
20 percent of soldiers and 40 percent of reservists have returned from the wars in Iraq
and Afghanistan with some form of psychological problem (Hafemeister & Stockey,
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2010). These rates are higher than the rates for nonveterans (Holbrook & Anderson,
2011).
A study published by the Institute of Medicine (2014) discusses PTSD as one of
the major injuries of the recent wars. Along with impacting veterans’ overall health,
relationships, and stability, including housing and employment, PTSD is often
accompanied by depression, TBI, chronic pain, substance use disorder, and other
ailments (Institute of Medicine, 2014). In 2012, over 500,000 veterans with PTSD visited
the VA for outpatient treatment, representing 9 percent of VA user services (Institute of
Medicine, 2014). The Institute of Medicine’s (2014) study stated that the Department of
Defense (DOD)'s approach to PTSD treatment is "local, ad hoc, incremental, and crisisdriven, with little planning" (Institute of Medicine, 2004, p. 5). The report pointed out
that both the DOD and the VA had too little staff and support to provide adequate
treatment, which has resulted in the limited use of evidence-based therapies for PTSD.
Also, there was little to no data collection or sharing, which results in little knowledge
about the effectiveness of the currently used treatments for PTSD (Institute of
Medicine, 2014).
The need to fill knowledge gaps and provide better treatment for veterans with
PTSD is in public view, thanks to the Institute of Medicine's report (Institute of Medicine,
2014). Access to proven treatments, such as cognitive processing therapy and
prolonged exposure therapy, would be helpful (Institute of Medicine, 2014). Also, RAND
Research has published several research briefs bringing the need for quality veteran
mental health care for PTSD to the American public (Wenger et al., 2018). While PTSD is
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a significant issue impacting veterans, TBI has similarly come into public light in recent
history and has an impact on the military population.
Traumatic Brain Injury as a Mitigating Factor
TBI is a diagnosable physical health condition that can produce cognitive
difficulties. According to the Centers for Disease Control (CDC), TBI is considered a
significant cause of death and disability in the United States (Faul et al., 2010). From
2002-2006, the CDC estimated that 1.7 million people in the United States sustained a
TBI annually (Faul et al., 2010). To fully understand how TBI affects veterans and their
criminal cases, this history will look at the science of TBI. Then, this researcher will
discuss the progression of TBI in military history.
The Science of TBI
According to Blennow et al. (2012), TBI occurs when sudden trauma (a blow or
jolt to the head) causes brain damage (Faul et al., 2010). Either focal damage or diffuse
injury causes TBI. Focal damage involves a skull fracture, and the injury occurs directly
on the brain. This type of injury is known to cause more severe TBI types (Blennow et
al., 2012). A diffuse injury is less direct because brain tissue is not damaged through an
impact but torn or stretched, which causes mild TBI (mTBI) or concussion (Blennow et
al., 2012). TBI can range in severity (mild, moderate, or severe), and it can be acute
(short term) or chronic (persistent, long term). Acute brain injury includes mild TBI,
which is a term used along with a concussion, and serious TBIs like catastrophic brain
injury (Blennow et al., 2012). If head injuries repeatedly happen, more severe brain
injury called chronic brain injury (or chronic traumatic encephalopathy) can develop.
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Chronic traumatic encephalopathy (CTE) is a neurodegenerative disorder, which means
the brain continues to deteriorate after the initial injury or injuries occur (Blennow et
al., 2012).
Concussion or mTBI causes various issues, including dizziness, nausea, headache,
problems with attention and concentration, which can also impact memory; however,
medical professions do not have a standard for defining or diagnosing the injury
(Blennow et al., 2012). Patients who have had a mTBI can have long-term issues called
post-concussion syndrome (PCS), which are symptoms that persist after the injury,
including headache, fatigue, anxiety, emotional instability, impaired memory, attention,
and concentration (Blennow et al., 2012).
Severe TBI can cause changes in personality and behavior (Blennow et al., 2012;
Schalock, 1998). The symptoms experienced include more pervasive concerns, such as
issues with balance, memory, irritability, and speech. Catastrophic brain injury is an
acute, severe brain injury with intracranial bleeding or cerebral contusions (Blennow et
al., 2012). Some of these injuries are so severe that they could lead to death. Boxing,
football, and other sports have been known to cause these types of injuries (Blennow et
al., 2012). In fact, "[d]uring the second half of the 20th century, more than 400 players
died from brain or spinal cord injury in the United States while playing [American
football]" (Blennow et al., 2012, p. 887).
Another result of sports is repetitive brain trauma that can cause chronic
problems and has been labeled CTE (Blennow et al., 2012). CTE is a brain syndrome
caused by repetitive brain trauma often in the form of concussions or other mild
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injuries. While there are no accepted guidelines for diagnosing CTE, neurological
symptoms, cognitive issues, mental health concerns, and behavior problems often occur
because of CTE, and these symptoms vary based which parts of the brain sustained
damage (Blennow et al., 2012).
As discussed in this section, most TBIs result in short-term symptoms because
they are mild injuries; however, TBI can cause long-term effects, especially when an
individual has multiple TBIs throughout their life (Blennow et al., 2012). While the
research presented above focused on the impact of repeated injury in sports, the same
repeated head trauma is prevalent in the military community. In the next section, TBIs
experienced by military service members and veterans will be discussed.
TBI in Military History
TBI affects nearly 1.9 million Americans a year (Schalock, 1998). Out of those,
300,000 are sports-related concussions (Blennow et al., 2012). In recent years, players
from both the National Football League (NFL) and the National Hockey League (NHL)
have brought the long-term effects of TBI into the forefront of medical and legal
discussion (Belson, 2014). TBI is also a common combat-related injury, especially with
the type of warfare used in the Afghanistan and Iraq Wars (McCormick-Goodhart,
2013).
"After both World Wars I and II, medical and rehabilitative programs had to treat
large numbers of injured servicemen" and helped advance treatment of head injuries in
the medical profession at the time (Schalock, 1998, p. 247). According to Pogoda et al.
(2012), "almost 50 percent of head and neck injuries were attributable" to IEDs (p. 972).
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As discussed in Hafemeister and Stockey (2010), rocket-propelled grenades, bullets, land
mines, and IEDs are used in combat more often in the most recent wars, and according
to Pogoda et al. (2012), head injuries caused by these types of weapons are called blastrelated injuries. Other injuries, such as accidents, falls, and gun shots, are non-blast
injuries (Pogoda et al., 2012). According to the U.S. Department of Veterans Affairs
(n.d.), more than 400,000 military service members have reported TBIs between 2000
and 2019.
Like the symptoms reported from sports injuries, service members reported
various issues with memory, emotions, behavior, and their bodies after a mTBI
(Blennow et al., 2012; Pogoda et al., 2012). Veterans with blast-related injuries often
have dual sensory impairment, which means that at least two types of sensory functions
like hearing and sight were impacted (Pogoda et al., 2012). While ear damage
dominated these injury types, accounting for one in four injuries, fragments from blasts
also caused more than 80 percent of eye and vision injuries (Pogoda et al., 2012). While
blast injuries resulted in similar symptoms as reported in professional sports, such as
dizziness, headaches, and balance issues, research related to veterans also found
substantial distributions in their daily lives due to the sensory impacts of their injuries
(Blennow et al., 2012; Pogoda et al., 2012). “Normal hearing, vision, and balance and
coordination are important for performing activities of daily living, psychosocial
functioning, leisure activities, and employment and are necessary for communication
and rehabilitation” (Pogoda et al., 2012, p. 972). Therefore, the impact of these lifechanging injuries after returning home cannot be ignored.
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According to Blennow et al. (2012) and other studies of sports concussions,
multiple head injuries have a cumulative effect on the brain (Pogoda et al., 2012).
Therefore, military service members, who have experienced multiple injuries
throughout their military career, may have a more difficult recovery and experience
more long-term symptoms than those who have experienced only one head injury
(Pogoda et al., 2012). With service members being deployed and engaging in combat
more frequently, they are more likely to have more than one head injury over the
course of their careers, and, due to the cumulative effects of these multiple head
injuries, service members with longer careers and who are older may experience higher
levels of long-term symptoms (Pogoda et al., 2012).
As discussed throughout this section, TBIs may have a behavioral effect on
military service members based on the area of the brain that is affected by the injury.
The link between veterans and criminal misconduct will be discussed in the next
section.
Veterans and Criminal Misconduct
Now that the war in Afghanistan has officially ended, the impact of the wars in
Iraq and Afghanistan may begin to have a larger effect on the criminal justice system,
which will not be fully known for many years. Hartley and Baldwin (2019) note that
“disability from previous wars peaked more than 30 years after their service ended” (p.
53). The potential for a delayed impact from the most recent wars adds to previously
existing controversy over whether veterans are more likely to commit crimes than nonveterans due to veterans’ propensity for sensation seeking, increased exposure to
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trauma, and repeated injuries related to combat (Holbrook & Anderson, 2011;
McCormick-Goodhart, 2013).
Media coverage of violent crimes involving veterans has resulted in varying
opinions about the prevalence of criminal misconduct in the subgroup; however,
throughout the years when the United States has been involved in various world
conflicts, criminal and other dangerous behaviors in veterans have been noted by
researchers, historians, and reporters (Morris, 2014). In fact, since World War II,
researchers have studied and recognized disruptive behavior that could result in
criminal acts by military services members, who have returned from combat situations
(Holbrook & Anderson, 2011).
After WWII, Willbach (1948) discussed the possibility that military service
members who engaged in combat may have learned different behaviors, which caused
increases in criminal behavior. Part of the effect on crime that Willbach (1948) noted
was a decrease in crime for those age 21 to 30 in New York City during the years that
approximately 900,000 city residents were serving in WWII. When conflict ended and
individuals were no longer in the military, arrests increased but could not be definitively
related to increases in veteran crime (Willbach, 1948). In fact, Willbach (1948)
concluded that service members returning from the war were more concerned with
returning to their former civilian life activities than engaging in criminal acts.
While research is inconclusive as to why veterans engage in risky behaviors,
some attribute this to military training in addition to combat experience (Hafemeister &
Stockey, 2010). During training, soldiers must adapt to severe conditions including
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violence, deprivation through lack of sleep and sustenance, and harsh weather
conditions, which could alter their behavior beyond the training experience
(Hafemeister & Stockey, 2010). According to Hafemeister and Stockey (2010), several
studies, including Wilson and Zigelbaum (1983), which will be discussed in more detail
below, suggested that military service members, especially those who served in combat
and had PTSD, were more likely to engage in criminal behavior. Erlinder (1984)
discussed reports which suggested that around 25 percent of Vietnam veterans were
arrested for crimes after returning home (Erlinder, 1984).
Wilson and Zigelbaum (1983) recognized possible connections between combat
experiences and various crimes by emphasizing the effects of PTSD and the need to
survive during active combat. They analyzed different coping mechanisms and legal
issues to see if PTSD from military service increased convictions (Wilson & Zigelbaum,
1983). Their results were mostly inconclusive but provided some support for attributing
severe PTSD symptoms with the propensity to commit some crimes (Wilson &
Zigelbaum, 1983). In a 2010 study, military service members with PTSD were more likely
to exhibit aggressive behaviors (Morris, 2014). Others began to correlate TBIs with both
violent and non-violent behaviors that could lead to crimes (Farrer & Hedges, 2011).
However, in 2004, as the number of veterans in the population began to decline,
data showed that most of the veterans in prison had not served in combat situations
(Noolan & Momula, 2007). Noolan and Momula (2007) reported that combat
experience applied to around a fifth of veteran prisoners in state and federal prison.
Elbogen et al. (2012) found that approximately 9 percent of military service members
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were arrested for non-violent crimes after returning home and were mostly
incarcerated for short periods of approximately two weeks. As stated above, the impact
of the war in Afghanistan on veteran crime may not be fully known for decades. What
remains is the potential to rehabilitate veteran offenders who experience psychological
and physiological trauma from their military service, and the vehicle for that
rehabilitation in our criminal justice system is veterans’ courts.
Veterans’ Courts
The need for veterans' courts is high. The United States veterans' population is
approximately 23 million. Although researchers project the population to decrease by
50 percent in the next thirty years, the need for specialized treatment of veterans, as
discussed in the sections above, should not be ignored (National Center for Veterans
Analysis and Statistics, 2021). Veterans' courts serve as a newer problem-solving court
model, and researchers have yet to determine their effectiveness because they have
only been in existence for around twelve years.
While reviewing the history of sentencing reform, the first veterans’ court
program was mentioned. Founded in 2008 by Judge Robert T. Russell, the first veterans’
court was created to serve the unique needs of the veteran offender population
(Russell, 2015). While participants in the veterans’ court had similar treatment needs to
those in other problem-solving court models, such as those focusing on mental health
and substance use disorders, veterans had unique backgrounds and cultural
considerations (Russell, 2015). Judge Russell modeled his court after drug and mental
health courts in his jurisdiction, following a modified version of their components and
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adding veteran mentors (Holbrook & Anderson, 2011; Russell, 2015). At the time,
pairing program participants with a mentor was unique to the veterans’ court model
and has been noted as critical to the successes of the programs (Holbrook & Anderson,
2011). By emphasizing the mentorship relationship, veterans’ programs are able to
provide participants with the support of another veteran, who helps the participant
navigate community resources and the court system (Holbrook & Anderson, 2011).
Throughout the years since 2008, the Buffalo Veterans Treatment Court has
continued to serve as a model for other veterans' courts across the country. As of 2018,
there were more than 400 veterans' courts across the country (Tsai et al., 2018). New
courts have continued to follow the Buffalo Veterans Treatment Court's lead as they
implement their programs. They apply the components of drug courts in a modified
fashion (Holbrook & Anderson, 2011). When Holbrook and Anderson (2011) conducted
a study of veterans' courts, including program eligibility and enrollment, the court's
model, and community interests, their research found that eligibility criteria differed
significantly by offenses (Holbrook & Anderson, 2011).
When reviewing which defendants would be referred to a veterans’ court for
consideration, Holbrook and Anderson (2011) found that district attorneys played a
crucial role in determining eligible offenses. Even though all courts excluded sexual
assault, felony-level child abuse, stalking, strangulation, and severe bodily injury, most
programs accepted some violent offenses, including both misdemeanor and felony
offenses (Holbrook & Anderson, 2011). When assessing for the treatment needs of
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potential new participants, the programs evaluated veterans’ physiological or
psychological issues, including PTSD and TBI (Holbrook & Anderson, 2011).
In the beginning of the veterans’ court movement, success rates were extremely
high. In fact, the Buffalo Veterans Treatment Court reported a recidivism rate of zero
percent during the first three years of the program. Holbrook and Anderson (2011)
concluded that veterans' court graduates have recidivism rates equivalent to graduates
of other specialized treatment courts. A 2017 study indicated that there is an overall
lack of research on veterans’ courts (Douds et al., 2017). More recent research has
emphasized the need for comprehensive studies on new problem-solving court models,
including veterans’ courts, due to previous research having small data points (in one
study, only ten graduates), not having a cohesive definition of recidivism, and the lack of
time that had elapsed between when the programs were developed and when they
were studied (Hartley & Baldwin, 2019). Hartley and Baldwin (2019) analyzed recidivism
impact of veterans’ courts specifically and found reduction in recidivism in their study of
a large urban veterans’ court like prior research on other problem-solving court models.
However, they still concluded that their research on the impacts of veterans’ courts and
recidivism is only the beginning of what needs to be done to assess rehabilitation
through problem-solving courts to maintain their relevance in the sentencing reform
discussion (Harley & Baldwin, 2019).
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Research Methods Used to Review State Statutes
Most of the research available, which compares laws in the fifty states, is in the
areas of public health or public safety. In this area, researchers commonly use three
types of research methods: standard legal research, content analysis using quantitative
methods, and qualitative analysis using a systematic coding framework. These methods
can be used successfully in studies which aim to analyze legal texts across jurisdictions.
Nolasco et al. (2010), in their article Toward a New Methodology for Legal
Research in Criminal Justice, present legal research and social science research as
methods that coexist, especially within the criminal justice field. In legal research,
researchers use the inductive method to identify issues, organize information, analyze
content, and synthesize legal texts (Nolasco et al., 2010). Instead of using statistics and
numbers like quantitative research, legal research relies on the analysis of primary and
secondary authorities in the law, which is more like qualitative research methods
(Nolasco et al., 2010).
Primary authorities include binding statutes and case law from the applicable
jurisdiction (Nolasco et al., 2010). Secondary authorities include journals, legislative
history, and nonbinding judicial opinions, which may include case law from other
jurisdictions and unpublished opinions (Nolasco et al., 2010). Different from a
qualitative social science approach, which includes an explanation of methods for
analysis, standard legal research allows the researcher to compare statutes across
jurisdictions with depth because the focus is on the authority of the texts and
determining what the texts mean (Nolasco et al., 2010).
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“Rigorous legal research combined with a social science approach has yielded
powerful scholarship” (Nolasco et al., 2010, p. 16). Nolasco et al. (2010) advocate for
using the congruent method, which combines scholarly doctrinal research (the analysis
of legal texts using legal reasoning) and comparative legal studies (the comparing of
legal texts from different jurisdictions). Through the congruent method, researchers can
find legal rules in statutes and cases (primary authorities), interpret the rules based on
their plain reading, and then use secondary authorities like legislative history to verify
their interpretation of the legal rule (Nolasco et al., 2010). For example, when reviewing
a statute, researchers would record what the text says without any additional insight;
then, to verify that interpretation, additional information like legislative intent would be
considered. To complete an additional analysis, researchers code concepts or themes
that are used for qualitative or quantitative analysis. Unlike social science research that
must be developed and built so that the methods can be replicated in the future, legal
research may make that more challenging due to perceived lack of following specified
methods and explaining them within the research (Nolasco et al., 2010). This is
addressed in the research that follows.
Burris and Anderson (2010) addressed whether standard legal research could
meet validity and reliability requirements that would allow future researchers to be able
to replicate the study. When using standard research methods, researchers must
describe “their protocol, identifying the search engines, search terms and a method for
ensuring comprehensiveness” (Burris & Anderson, 2010, p. 99). To enhance
understanding of the methods followed in the study, researchers should explain who
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completed the coding, how the coders tracked accuracy, and how coding differences
were resolved in the study (Burris & Anderson, 2010). For example, the study should
explain how many individuals coded the data, who they were, how they recorded the
data, and if they used a codebook. In conducting these studies and publishing the
results, legal researchers should make their data sets and coding books available for
review (Burris & Anderson, 2010). The studies below utilize standard legal research to
initiate their research, and some of the studies move further to analyze their findings
with quantitative or qualitative methods.
Lallemont et al. (2009) used standard legal research methods in their study of
laws focused on voluntary substance use disorder treatment for minors. They reviewed
statutes, regulations, and cases in all 50 states (Lallemont et al., 2009). In describing the
process for finding the laws, cases, and other legal texts, they reported using legal
search engines and using keywords such as minor, consent, substance abuse, and
treatment (Lallemont et al., 2009). The key words were chosen based on what might be
relevant to laws about voluntary substance use disorder treatment for minors
(Lallemont et al., 2009). After compiling all the relevant texts, they also used legal
search engines to review law about minors' treatment, mental health issues, and other
medical issues (Lallemont et al., 2009). To determine the accuracy of the online
searches, they verified the results by corresponding them with state statutory codes,
which are generally available on state government websites (Lallemont et al., 2009).
After compiling the relevant laws, they analyzed the laws for common themes and
grouped states according to criteria, in this case regarding who could make the decision
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about treatment admission and who had to consent, which provided a basis for
categorization of the legal texts (Lallemont et al., 2009).
Ibrahim et al. (2011) surveyed all 50 states looking at laws restricting mobile
phone usage while operating a motor vehicle. In addition to looking at the enacted
statutes, researchers searched and reviewed the history of each law to provide
additional information about how the laws were different (Ibrahim et al., 2011). The
researchers indicated search terms used in legal search engines, which were variations
of terms related to mobile communication, such as text, cell phone, and hands-free.
They also compared their data with publicly available tables of state driving laws to
ensure that the texts located were valid (Ibrahim et al., 2011). If clarification was
needed, they contacted the Department of Motor Vehicles for additional information on
the statutes. In describing the coding process, Ibrahim et al. (2011) followed the
recommendations of Burris and Anderson (2010): They stated who coded the texts,
stated the protocol for collecting data and verifying the data, and made the data
publicly available. After completing the coding, they compiled a codebook for the
variables that can be used for future research (Ibrahim et al., 2011).
Eigenberg et al. (2003) used content analysis to review state legislation about
domestic violence and protective orders. Unlike the previous studies that used online
research, this study asked for hard copies of the statutes provided by each state’s
Director of the State Coalition on Domestic Violence (Eigenberg et al., 2003). If states
did not respond, they sent a second letter, and then used the legal search engines to
locate statutes in any states that didn’t respond to either letter (Eigenberg et al., 2003).
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The researchers used content analysis to identify themes in the statutes. Researchers
designed a coding sheet to identify areas of interest, and they tested it on five cases,
which helped modify the coding sheet for the study (Eigenberg et al., 2003). Five coders
identified and resolved any discrepancies in coding.
Swanberg et al. (2011) researched domestic violence victims' employment rights
in all 50 states. Using legal search engines, the researchers collected data from statutes
using key words (Swanberg et al., 2011). To validate their legal text information and
compare results, they added data from different sources by speaking with domestic
violence agencies and conducting targeted state website searches (Swanberg et al.,
2011). After compiling all the applicable statutes, they cross-referenced the statutes to
remove any duplicates and contacted state agencies to verify information (Swanberg et
al., 2011). Three coders read the entire statute and assigned a code based on its intent.
The first level of coding was conducted until there was 100 percent agreement by the
coders on the categories in the statutory texts. The second level of coding was to
determine subcategories. In the end, coders categorized 369 statutes into a database,
and they used the database to determine the prevalence of employment protections for
domestic violence victims (Swanberg et al., 2011).
In the United States Department of Education’s study Analysis of State Bullying
Laws and Policies, researchers use a systematic coding framework to review bullying
statutes, secondary authority, and criminal statutes (Stuart-Cassel et al., 2011). The
research first looked at each state’s bullying statute and then created a full legislative
history of the statute. By completing the legislative history, they found differences in
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the way states constructed and enacted their bullying statutes (Stuart-Cassel et al.,
2011). “Specifically, some states approached legislation through a series of
amendments to existing laws addressing school safety planning or student conduct,
while others introduced new statutes, or series of statutes, that are exclusive to
combatting bullying in schools” (Stuart-Cassel et al., 2011 p. 7). When the legislative
process was approached differently, bullying laws tended to be structured differently as
well.
To compile the statutes and legislative bills, the study used print resources and
searchable databases. Researchers also used open and targeted searches to find bill
language, statutes, and other texts on state legislature websites (Stuart-Cassel et al.,
2011). They then used “a systematic coding framework to describe the content and
expansiveness of legislation” (Stuart-Cassel et al., 2011, p. 8). They identified each
legislative text's key components, including the purpose and intent, definitions, and
legal requirements, and used qualitative data analysis software to categorize and code
text from the statutes (Stuart-Cassel et al., 2011). They used two approaches to present
their findings. First, if state legislation contained any language related to the key
component, they recorded that the state addressed the component. Second, they rated
each legislation using a 0-to-2 rating for each of the components. The second approach
gave more credit to states with legislation that contained more detail about a key
component. The study also coded state policy documents and school district policies
using separate analyses (Stuart-Cassel et al., 2011).
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The studies above suggest that the data collection and coding processes
described by Burris and Anderson (2010) are commonplace when researching statutory
text in the fifty states. However, analyzing the data varies from standard legal research
to content analysis using quantitative or qualitative methods.
The Current Study
The current study will evaluate legal texts, including state sentencing statutes
and cases, and use case law analysis to determine which states may allow mitigated
sentences for veterans with diagnosed PTSD and TBI. The literature review above
demonstrates the need for this research as veterans' prevalence in society has increased
due to the number of soldiers involved in the Iraq and Afghanistan Wars. PTSD and TBI
have come to the forefront of legal discussion. The cases involving the NFL have mainly
led to more medical research on TBI. This medical research may eventually help the
legal community evaluate which veterans face a lack of culpability due to the extent of
their injuries.
Of primary consideration is the area of sentencing reform. As noted in the
sentencing reform discussion above, the United States sentencing system has shifted
from indeterminate sentencing and voluntary sentencing structures to mandatory
sentencing guidelines and more punitive punishment. However, in the last several
years, the system has shifted back due to increasing non-violent offender prison
populations. The main issue has been the heavy incarceration of first-time, non-violent
drug offenders incarcerated under mandatory minimum statutes and other behavioral
health conditions that result in incarceration. Drug court programs have stepped in to
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help reduce the incarcerated population, and reforms have led to less stringent
mandatory minimums.
The transition with drug offenses is parallel to veteran offenders who also
represent a population of offenders noted as being highly rehabilitative due to strong
community ties and steady employment. Allowing the sentencing guidelines to provide
mitigated sentences for non-violent veteran offenders would be an understandable
extension of the drug offense system's changes. Also, the literature on mitigating
evidence outside capital cases is minimal. The current study can potentially serve to fill
a gap in the literature surrounding the mitigation of sentences for other levels of
offenses.
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CHAPTER III
RESEARCH METHODS
This study attempts to document the content of state sentencing legislation and
its relationship to options for sentencing veteran offenders to veterans’ court programs
in the United States (U.S.). The scope of the review is limited to the fifty states in the
U.S. The District of Columbia and U.S. territories were excluded from analysis because
their governance structures are different from those in the states. This researcher used
standard legal and qualitative research methods to collect and analyze sets of statutes
from the fifty states. The research methods were influenced by those used in the
Stuart-Cassel et al. (2010) research on state bullying statutes. For the purposes of the
current study, statute is defined as sections of law as delineated in search results from
the legal search engines. This researcher hypothesized that statutory texts would define
sentencing options for veterans and program eligibility criteria, and that statutes
specific to these programs would be enacted before veterans’ court programs were
opened in a state. From that standpoint, reviewing statutes was the primary method of
analysis, followed by case law.
Identifying Relevant Statutes
Stuart-Cassel et al. (2010) utilized a statute identification process that started
with cross-referencing print source and searchable databases, conducting open-ended
searches of state legislature websites for statutes, and cross-referencing legislative
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documents in the LexisNexis legal database. Cross-referencing involves finding
information in two places, such as searchable databases, statutes, statutory history, and
court websites. Cross-referencing adds verification to the findings. Cross-referencing
helps clarify portions of the statutory text that may be unclear on its face. In the current
study, the method used to locate relevant texts – including statutes, cases, and bills –
and verify the texts follows:
1. This research utilized targeted state judicial and legislative website searches to
document which states have a veterans’ court. This is denoted with a “yes” or
“no” in Table 1.
2. State statutes and cases were collected using legal search engines (specifically,
WestLawNext and LexisNexis) to find state statutory text and case law on
sentencing. Key search terms used were sentencing, mitigating sentence,
downward departure, veterans' sentences, and mitigation for military service.
Additional terms were added to increase the number of applicable texts. Those
terms were mental health, substance use disorder, and brain injury.
3. Each statute and case identified during the searches was read to determine if it
applied to this study generally. Close reading involved looking for terms such as
veterans, mitigation, and military service within the statute and case.
4. Any statute and case that appeared relevant during the initial reading was read
in-depth and analyzed to determine if it specifically applied to sentencing
veterans to rehabilitative programs or mitigation of sentences that would apply
to veterans.
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5. After the initial research, legal search engines were used to locate both enacted
and failed bills related to veterans. When reviewing bills and their
corresponding statutes, some texts were included in the previous search.
However, some texts had not been located previously. Therefore, the new
statutory texts were added to the analysis, and steps 3 and 4 were repeated with
these additional texts.
This researcher conducted the statute and case search from 2014-2016. Second and
third searches were conducted in 2020-2021 to account for any new texts and to review
bills. Table 1 contains the results from all searches. This researcher first counted the
number of total statutes and cases identified for each state during data collection.
Then, after reading the context of each statute and case, the list was reduced to statutes
and cases relevant to sentencing veteran offenders. Statutes and cases about veterans
that involved other subject matter, such as the division of military benefits in a divorce,
were not included for the next stage of analysis. Another reading was used to further
determine which statutes and cases were specifically applicable. By looking at Table 1,
readers will note that legal search engines provide many texts that weren’t specifically
relevant to this subject matter.
Table 1
Initial Search Results Table
State

Veterans’ Court,
Diversion Program,
or Specialized
Docket in State

Total Statutes in
Search

Related
Statutes

Fully
Applicable
Statutes

Total Cases in
Search

Related Cases

Fully Applicable
Cases

Alabama

Yes

67

2

1

21

0

0

Alaska

Yes

51

9

2

20

0

0

Arizona

Yes

52

5

3

25

5

4
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Arkansas

Yes

51

4

2

21

1

1

California

Yes

34

5

5

31

5

5

Colorado

Yes

51

5

5

20

0

0

Connecticut

Yes

50

1

1

21

1

1

Delaware

Yes

50

3

0

20

2

0

Florida

Yes

39

6

2

27

4

5

Georgia

Yes

52

3

1

21

0

0

Hawaii

Yes

50

1

0

20

0

0

Idaho

Yes

50

3

1

23

4

2

Illinois

Yes

50

4

4

38

5

5

Indiana

Yes

50

5

4

20

7

0

Iowa

Yes

54

1

1

24

1

0

Kansas

Yes

50

3

3

25

2

0

Kentucky

Yes

50

2

0

20

3

0

Louisiana

Yes

52

6

4

23

4

2

Maine

Yes

50

1

1

20

0

0

Maryland

Yes

52

3

0

20

3

0

Massachusetts

Yes

41

2

0

24

0

0

Michigan

Yes

51

4

4

20

0

0

Minnesota

Yes

50

1

1

23

0

0

Mississippi

Yes

50

2

2

22

2

0

Missouri

Yes

41

2

1

21

0

0

Montana

Yes

50

2

1

22

0

0

Nebraska

Yes

50

3

0

20

2

0

Nevada

Yes

52

3

2

21

5

1

New Hampshire

Yes

50

1

1

20

0

0

New Jersey

Yes

52

2

1

25

2

2

New Mexico

Yes

50

0

0

20

0

0

New York

Yes

65

0

0

23

0

0

North Carolina

Yes

53

6

4

22

3

1

North Dakota

Yes

50

0

0

20

0

0

Ohio

Yes

50

4

1

24

10

0

Oklahoma

Yes

50

2

1

20

3

0

Oregon

Yes

52

4

3

20

0

0

Pennsylvania

Yes

51

0

0

21

0

0

Rhode Island

Yes

50

2

0

20

3

0

South Carolina

Yes

50

1

1

20

0

0

South Dakota

Yes

54

2

1

20

1

0

Tennessee

Yes

51

4

2

23

7

1

Texas

Yes

51

2

1

20

2

0
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Utah

Yes

50

3

1

20

2

0

Vermont

Yes

50

1

1

20

1

0

Virginia

Yes

56

2

1

20

3

0

Washington

Yes

52

2

2

20

2

1

West Virginia

Yes

51

1

1

20

0

0

Wisconsin

Yes

50

2

0

22

4

2

Wyoming

Yes

51

1

0

20

0

0

In total, there were seventy-three applicable statutes across thirty-seven states,
and thirteen states had no applicable statutes. The states with no applicable statutes
were Delaware, Hawaii, Kentucky, Maryland, Massachusetts, Nebraska, New Mexico,
New York, North Dakota, Pennsylvania, Rhode Island, Wisconsin, and Wyoming.
In total, there were thirty-three applicable cases across fourteen states; thirty-six
states had no applicable cases. The states with no applicable cases were Alabama,
Alaska, Colorado, Delaware, Georgia, Hawaii, Indiana, Iowa, Kansas, Kentucky, Maine,
Maryland, Massachusetts, Michigan, Minnesota, Mississippi, Missouri, Montana,
Nebraska, New Hampshire, New Mexico, New York, North Dakota, Ohio, Oklahoma,
Oregon, Pennsylvania, Rhode Island, South Carolina, South Dakota, Texas, Utah,
Vermont, Virginia, West Virginia, and Wyoming.
In total, twelve states had no applicable statutes as well as no applicable cases.
The states with neither applicable statutes nor applicable cases were Delaware, Hawaii,
Kentucky, Maryland, Massachusetts, Nebraska, New Mexico, New York, North Dakota,
Pennsylvania, Rhode Island, and Wyoming.
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As of 2020, all the states run either a problem-solving court for veterans, a
veterans’ track of existing drug or mental health courts, a veterans’ track of traditional
court dockets, other specialized veteran dockets or diversion programs.
Analytical Strategy
After collecting the appropriate texts from each state, each statute and case was
read carefully, assessing whether the legal text addressed the following areas of
concern: Did the statute or case allow consideration of psychological and physiological
issues stemming from military service, specifically post-traumatic stress disorder (PTSD)
or traumatic brain injury (TBI), in sentencing a veteran offender? Does the statute or
case allow for rehabilitative treatment instead of incarceration for combat veterans with
PTSD or TBI? If the statute or case is unclear on this topic, what are the themes within
statutes and cases that provide data on program eligibility?
These questions were formulated to fill knowledge gaps and to specify
differences in legal texts, including statutes and cases. Most sentencing structures
consider information about the offender’s criminal background and details surrounding
the crime commission, including whether the crime was violent or if the offender used a
weapon. The questions pinpoint which elements are essential to sentencing in the state
and relevant to the topics of this study.
Data analysis to answer these questions proceeded in stages. First, the research
questions were answered using a yes and no dichotomous system with each search
result. Stuart-Cassel et al. (2010) also utilized a dichotomous “yes” or “no” rating in the
preliminary analysis. The search result received a “yes” for each question if it applied,
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and the coder did not consider the degree to which it applied. This information was
used to categorize the texts into veteran-specific texts and general mitigation texts. Any
text that specifically mentioned veterans or veterans’ courts was classified as a veteranspecific text. Veteran-specific texts include the sub-category of veterans’ court texts.
Any text that discussed sentence mitigation and did not specifically mention veterans
was classified as a general mitigation text.
The two separate text categories are necessary to delineate the differences
between the types of texts that can serve to mitigate a veteran offender's sentence.
Due to veterans’ court programs' growing prominence, this parallel analysis of veteranspecific and general texts can help states develop veterans’ court programs and statutes
that are cohesive with the state’s general mitigation policies. As noted in Table 1, all
states operate either a veterans’ court, a veterans’ track of another problem-solving
court, or a veteran-specific court docket or diversion program.
In the next stage of analysis, a rating system for each category was created to
determine the degree to which each applicable text addressed the underlying issues.
Key components were identified, then scored. Key components are the key elements
found within the analyzed text that correspond to the key questions that we can code to
conduct a quantitative analysis on the text. The rating system gave each state a score of
zero to three on each key component, with zero representing states without language
about the questions/components, one representing states that do not allow
consideration of the element, two representing states that allow consideration, and
three representing states that require consideration of the element. As opposed to
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Stuart-Cassel et al.’s zero to two rating system, this analysis required a rating of zero to
three to account for texts that included no language, specified no consideration,
specified that the element was considered, and specified that the element must be
considered. Specifics related to the key components and rating system are provided
below.
Stuart-Cassel et al. (2010) utilized key components that the Department of
Education chose and published. For the current study, no such publication of key
components in veterans-related legal texts exists. Therefore, this study utilizes the
method that the Department of Education used when it chose the key components for
bullying statutes: “[It] identified components based on their presence in at least two
current state statutes and their potential to inform implementation at the state and
local levels” (Stuart-Cassel et al., 2010, p. 5).
In the final stage of analysis, a deeper and comprehensive examination of the
legal texts was conducted, without a priori presumptions from the literature and
preliminary reviews of texts, to qualitatively identify the themes most prominent in
these legal texts. Qualitative analysis “is appropriate in the early stages of research,
when important variables relevant to a particular subject of inquiry may not yet be
known” (Belotto, 2018, p. 2623). Specifics related to the content coding are provided
below.
Key Questions and Components
The following key components related to the key questions (whether
psychological and physiological issues stemming from military service are considered in
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sentencing a veteran offender; whether the legal texts allow for rehabilitative treatment
instead of incarceration for combat veterans with PTSD or TBI) are present in at least
two current state legal texts, including statutes and case law, and have the potential to
inform implementation. They are the coded elements, or variables, included in the
analyses.
Identification of Source. Within some texts, there is specific language relating to
the identification of source. “Identification of source” is the specification of the cause or
triggering event of the offender’s treatment issue (e.g., the offender suffered a blunt
trauma to the head in combat resulting in TBI). This element is scored 0 if no language
exists in the text, 1 if the source of the treatment issue (e.g., PTSD, TBI, substance use
disorder, etc.) is not considered, 2 if the source may be considered, and 3 if the source
must be considered.
Mental Health and Capacity. Discussions about an offender’s mental health are
accompanied by a required court determination of the offender’s capacity. “Mental
health” refers to any mental health concern. “Capacity” means that the offender has
sufficient mental faculties to know right from wrong and to be considered liable for their
actions. “Impairments”, “mental capacity”, and “reduced culpability” are all terms used
within the legal texts to describe the effect of mental illness or brain damage in
offenders that are used to support a finding for reduced mental capacity. Mental health
and capacity is rated 0 if no language exists in the text, 1 if mental health is not
considered, 2 if mental health is considered, and 3 if the offender is required to have a
documented reduced mental capacity at the time of the criminal act.
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Substance Use Disorder. “Substance use disorder” is defined as the
consideration of whether the offender has a verifiable addiction. Substance use
disorder (SUD) is rated 0 for no language, 1 if substance use disorder is not considered,
2 if substance use disorder is considered but is not determinative, and 3 if substance use
disorder must be considered and is determinative.
Military History. “Military history” refers to consideration of an offender’s
military experience and history in the armed forces. Military history is rated 0 if no
language, 1 if military history is not considered, 2 if military history can be considered,
and 3 if military history must be considered.
Combat. “Combat” is exposure to fighting between armed forces, specifically
within a deployment context or in the context of simulation training. This component
was added when it became clear that different jurisdictions require different types of
evidence regarding military experience and combat exposure. Combat is coded 0 if no
language exists in the text, 1 if combat exposure is not considered or verified, 2 if
combat exposure is considered but not determinative, and 3 if the offender must have
served in active combat to be eligible for mitigation.
Military Discharge Status. This component refers to consideration of the
offender’s discharge type. This component was added when it became clear that
different jurisdictions require different types of evidence regarding military history. This
component is scored 0 if no language exists in the text, 1 if the text applies to all
veterans regardless of discharge type, 2 if the type of discharge may be considered, and
3 if the offender must have been honorably discharged.
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Criminal History. Options may differ based on criminal background. “Criminal
history” refers to the list of crimes of which the offender has previously been convicted.
This is rated 0 if no language exists in the text, 1 if criminal history is not considered, 2 if
criminal history can be relevant to determination, and 3 if criminal history is
determinative.
Connection between Offense and Condition. “Connection between offense and
condition” refers to the relationship between the condition or injury that the offender
suffers from and the criminal act. It is possible to say that the condition “caused” or
“influenced” the offender to commit the act. The legal term used for this is “causal
nexus.” This is another key component that was added due to concerns in certain
jurisdictions about whether the offender was impacted by mental illness or injury during
the commission of the offense. This component is coded 0 if there was no language, 1 if
the offense and condition do not need to be connected, 2 if the connection is
considered, and 3 if the condition and the offense must be connected.
Offense Type. The key component “offense type” refers to a crime or
punishable violation of law, which is classified based on its magnitude or severity. Here,
the specific characteristic of the offense that is most relevant is whether the offense is
violent or non-violent because that is the classification most used in these legal texts.
Offense type is rated 0 if the text has no relevant language, 1 if whether the offense is
violent or non-violent is not relevant, 2 if a violent or non-violent offense will affect the
mitigation of the sentence but will not bar it, and 3 if committing a violent offense bars
the offender from mitigation under the text.
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Victim and Community Impact. This component refers to instances when the
victim is consulted or the victim must agree to community-based treatment or an
alternative sentence, situations where the offender provided restitution to the victim
prior to conviction, and situations where community safety and impact is a delineated
consideration within the text. Scoring for this component is 0 if the text has no
language, 1 if the text does not consider the victim or community impact, 2 if the victim
or community are considered, and 3 if the text requires victim consent or analysis of
community impact.
Treatment. An emphasis on rehabilitation may be codified into the laws on
sentencing. “Treatment” is the application of medical or psychological treatment for an
offender with diagnosed injury or psychological disorder. This component is also used
to specify that a community-based treatment sentence is an option when that
treatment is available in the community. This component is scored 0 if the text has no
language, 1 if treatment is not a priority, 2 if treatment is considered as a sentencing
option if it is available, and 3 if treatment is a priority.
Rating System Table and Quantitative Coding
The combined rating system for the key components is presented in Table 2.
The same rating table is used for both veteran-specific texts and non-veteran texts.
Using the table, the language of each legal text is analyzed and coded. This coding
resulted in the text receiving a score range from 0 to 3 for each key component.
Initially the plan was to calculate a combined score across all of the key
components to assess how strongly each legal text including statutes and cases, then
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each state, supported mitigated sentencing for veterans with PTSD, TBI, SUD, and other
issues. This will be discussed more in the next chapter; however, this analytical strategy
ultimately was not as useful as initially hypothesized. As research continued, the limited
utility of this analysis was the impetus for the inclusion of more qualitative approaches
to data analysis – including content analysis.
Table 2
Key Component Rating System
Key Component

0

1

2

3

Identification of
Source

No language

Source of PTSD, TBI, SUD or
other issue is not
considered

The source may be
considered

The source must be
considered

Mental Health and
Capacity

No language

Mental health is not
considered

Mental health is
considered

Requires offender to have
reduced mental capacity

Substance Use
Disorder

No language

Substance use disorder is
not considered

Substance use disorder is
considered but not
determinative

Substance use disorders
must be considered and is
determinative

Military History

No language

Military history is not
considered

Military history can be
considered

Military history must be
considered

Combat

No language

Exposure to combat is not
considered or verified

Combat exposure
considered

Must have served in combat

Military Discharge
Status

No language

Applies to all veterans
regardless of discharge
type

Type of discharge may be
considered

Offender must have been
honorably discharged

Criminal History

No language

Criminal history is not
considered

Criminal history can
be relevant to
determination

Criminal history is
determinative

Connection between
Offense and
Condition

No language

Offense and condition do
not need to be connected

Connection between the
offense and condition is
considered

The condition and the
offense must be connected

Offense Type

No language

Whether the offense is
violent or non-violent is not
relevant

Whether the offense is
violent or non-violent
affects sentence
mitigation

Violent offense sentences
cannot be mitigated

Victim and
Community Impact

No language

Does not consider victim or
community impact

Considers victim or
community impact

Requires victim consent or
analysis of community
impact

Treatment

No language

Treatment is not a priority

Treatment is considered
as a sentencing option if it
is available

Treatment is a priority
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Thematic Coding of Texts
After exploring the utility of a quantitative rating system, this researcher moved
to the final research question: If the legal text coding is unclear or unhelpful, what are
the themes within the legal texts, including statutes and cases, that provide data on
program eligibility?
Legal texts, statutes, and case law contain similar phrases and legal terms and
are easier to code, compared to other qualitative research tools (such as interviews with
people) which can have more language variation. Themes were recorded during
content analysis of each text. Content analysis looks at the presence of words and
themes in the text and can provide a detailed and nuanced description of the data.
Specifically, this researcher used content analysis to divide the texts into categories and
to quantify the presence of these themes. Themes were coded by hand in a
spreadsheet during an extensive reading process.
During the first read, baseline themes were collected for each text. Then, a
review of those themes was conducted to redefine themes based on the common
content across the categories. For example, the language referring to the theme of
“impaired capacity” was different across texts. For those themes in which different
language is used to describe the same theme, this researcher chose the language based
on which best defined the theme. The definition of each theme and the different
language encapsulated within the theme is presented in more detail in the next chapter.
Finally, the newly defined themes were reviewed for their frequency across texts to
determine which themes were most prevalent.
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CHAPTER IV
RESULTS
As described previously in Chapter III, each text (statute or case) was first
categorized as related to veterans or not. Any legal text that specifically mentioned
veterans or veterans’ courts was classified as a veteran-specific text. Any text that
discussed sentence mitigation and did not specifically mention veterans was categorized
as a general mitigation text. The two separate legal text categories are necessary to
delineate the differences between the types of legal texts that can serve to mitigate the
sentence of a veteran offender. The categories of text are delineated as “yes” or “no” in
the coding tables presented in Appendix A and B.
Most case law texts are specific to veterans, whereas many statutory texts were
general with applicability to the veteran context. In the case of ambiguous statutory
applicability, case law is used to define and interpret statutes. However, in this case,
the majority of cases were decided before the statutes reviewed, and it is anticipated
that more cases will be decided on newer legislation in the future. Therefore, in the
legal context, it makes sense in general that case law contains more veteran-specific
discussions because cases review specific facts of a case and often review facts as they
apply to statutory language and case law precedent. With the majority of the cases
analyzed, they were reviewing whether veteran status was a mitigating factor under a
general mitigation statute. While the statutes reviewed may contain general
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information about the elements to consider when mitigating sentences, the specific
facts regarding military history and how it was used to make a sentencing determination
were reviewed by the court.
Next, texts were coded using the rating system table. Given the length of the
data tables, results related to statutes appear in Appendix A and results related to cases
appear in Appendix B. It was hypothesized that, due to the large number of veterans’
courts in the United States, more states would have applicable sentencing statutes or
statutory eligibility criteria. That was not the case. The key components were not
addressed within the texts as this researcher expected. Many texts contained no
language on the key components (see Appendix A and B). This was surprising given the
fact that all of the states have veterans’ courts, veterans’ tracks within other problemsolving courts, or specialized veterans’ dockets or diversion programs (see Table 1).
The most prominent key components in the texts were mental health and
capacity, criminal history, substance use disorder, military history, and offense type.
Tables 3, 4, and 5 show the percentage of codes across states for statutes (in Table 3),
for military or veteran-specific statutes (Table 4), and for cases (in Table 5). Shading has
been added to be progressively darker for each 10 percent increase in prevalence of the
rating across the statutory and case law texts, which demonstrates that most texts
contained no language on the key components.
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Table 3
Summary of Coding for Statutes
Rating

0

1

2

3

Identification of Source
Mental Health and Capacity
Substance Use Disorder
Military History
Combat
Military Discharge Status
Criminal History
Connection between Offense and Condition
Offense Type
Victim and Community Impact
Treatment

80.82%
31.51%
72.60%
53.42%
86.30%
89.04%
54.79%
86.30%
73.97%
78.08%
89.04%

0.00%
0.00%
0.00%
0.00%
0.00%
1.37%
0.00%
0.00%
0.00%
0.00%
0.00%

4.11%
39.73%
27.40%
38.36%
8.22%
8.22%
39.73%
2.74%
16.44%
16.44%
5.48%

15.07%
28.77%
0.00%
8.22%
5.48%
1.37%
5.48%
10.96%
9.59%
5.48%
5.48%

As shown in Table 3, identification of source is most often used in statutes
(around 15% of the time) when it is determinative and must be considered. More
frequently (81% of the time) there is no language on source of impairment. This leaves
the source of impairment broader than anticipated and might mean that connecting the
offender’s impairment with combat or military experience is not as prominent during
sentencing determinations as hypothesized. More discussion on this will follow in the
next chapter under future research.
The statutes were most concerned about mental capacity when sentencing.
Over 68 percent of the statutory texts either considered mental health or required
reduced mental capacity to mitigate sentencing. Considering whether an offender has
the capacity to understand the wrongfulness of the act committed is an important
element in most criminal cases. In legal terms, this speaks to the “mens rea” element
required for criminal acts. If an offender lacks the intentional wrongdoing necessary to
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prove the “mens rea” element, the offender cannot be held responsible or be punished
for that crime.
When used in the statutory texts, substance use disorder and military history
could both be considered. More frequently, there was no language on these key
components. Military history (around 47%) is considered more often than substance
use disorder (around 27%). Moreover, substance use disorder was never presented as
determinative, whereas military history was determinative in over 8 percent of statutes.
This could mean that veterans are given mitigation opportunities and alternative
sentencing options due to their unique status, whereas individuals with substance use
disorder are not.
Contrary to the hypothesis of this study that statutes would delineate combat
exposure and military discharge status in most of the statutes, combat was present in
around 14 percent and military discharge status in around 10 percent of the statutes. In
all the texts where combat was considered, text language considered or required the
offender to have served in combat. Military discharge status was either considered
(around 8%), or honorable discharge was required (around 1%). Comparing this to the
broader consideration of military history by revisiting the review of that category, this
may mean that only military history is relevant to a veterans’ court recommendation in
the majority of statutes, and, after that point of referral, the veterans’ court programs
determine other military-experience-specific eligibility criteria. This will be discussed
more in the next chapter under future research.
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Criminal history was considered (around 40%) or determinative (around 5%) in a
similar number of statutes. The connection between the offense and condition was
considered in around 14 percent of the statutes. This was contrary to part of the
hypothesis that statutes would require an offender to be experiencing an active PTSD
(or other mental health) episode during the commission of the crime to qualify for
mitigation.
Offense type was specified less in the statutes than criminal history at around 26
percent when combining coding levels 2 and 3. Specifically, the crime’s level of violence
plays a significant role in sentencing options. This means that violent offenders are less
likely to receive community corrections or alternative sentencing options, which is
directly connected to public safety. Likewise, victim and community impact is
considered in 22 percent of statutory texts. Again, this connects with public safety.
Keeping our communities safe from violent crime appears to be a primary consideration
under the statutes. This means that veteran offenders who committed more violent
crimes are less likely to have veterans’ court as an option.
Finally, the treatment component is present in around 11 percent of statutes at
the 2 and 3 coding levels. Revisit Table 2 regarding the coding of treatment as a key
component, noting specifically that a text is coded 2 when treatment is considered if it is
available as a sentencing option. The availability of treatment (around 5%) is as
common as treatment priority (around 5%). Comparing this to the high level of
consideration regarding mental health and capacity (see review above), treatment need
is not highlighted within the statutes. The issue is solely whether the offender
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understood what they were doing was a criminal act, not if the offender was
significantly impaired by a condition that could be treated. However, whether
appropriate treatment was available could impact sentencing options. This means that
jurisdictional differences regarding treatment availability could impact the sentencing
options for similarly situated offenders with verified treatment needs.
When isolated to the military or veteran-specific statutes, the data demonstrates
even more nuances. The data are presented in Table 4 below. While many of the
components remain at similar levels, several significant changes must be noted.
Consideration of identification of source increases from around 19 percent to 26
percent, substance use disorder from around 27 percent to 39 percent, military history
from around 47 percent to 74 percent, combat from around 14 percent to around 21
percent, military discharge status from around 10 percent to 16 percent, and offense
type from around 26 percent to 37 percent. While substance use disorder is prevalent
in the military-specific statutes, the identification of the source of impairment also
increased, which generally speaks to the tie between the behavioral health condition
and combat experience as the source. Military-specific elements like military history,
combat, and discharge status increased as well. These increases of 5 percent or more
reflect where military-specific texts clarify some of the components that were expected
to be included in veterans’ court, diversion, and specialty docket legislation.
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Table 4
Summary of Coding for Military-Related Statutes
Rating

0

1

2

3

Identification of Source
Mental Health and Capacity
Substance Use Disorder
Military History
Combat
Military Discharge Status
Criminal History
Connection between Offense and Condition
Offense Type
Victim and Community Impact
Treatment

73.68%
47.37%
60.53%
26.32%
78.95%
81.58%
60.53%
92.11%
63.16%
73.68%
89.47%

0.00%
0.00%
0.00%
0.00%
0.00%
2.63%
0.00%
0.00%
0.00%
0.00%
0.00%

5.26%
47.47%
39.47%
57.89%
15.79%
13.16%
39.47%
5.26%
23.68%
15.79%
2.63%

21.05%
5.26%
0.00%
15.79%
5.26%
2.63%
0.00%
2.63%
13.16%
10.53%
7.89%

Similarly, case law (see Table 5) focuses on mental health and capacity,
substance use disorder, and military history. Case law also discussed combat, military
discharge status, and criminal history. The information showing that case law discusses
specific military-related components adds to the information gleaned from statutes.
The case law analysis, combined with the analyses above, suggests that the broader
determination of military history is used to refer offenders to veterans’ courts under
general mitigation statutes; military-related statutes review military-specific
components like military history, combat, and military discharge status more frequently;
and case law reviews the facts specific to how military information is applied to the
determination of sentencing in the case. Therefore, in the context of veterans’ courts,
the programs may have their own military-specific eligibility criteria related to combat
experience and discharge status that could be delineated in statute and may be
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discussed in case law. If it is not delineated by statute, specific criteria are likely
determined by the individual program or the jurisdiction where the program is located.
Table 5
Summary of Coding for Cases
Rating

0

1

2

3

Identification of Source
Mental Health and Capacity
Substance Use Disorder
Military History
Combat
Military Discharge Status
Criminal History
Connection between Offense and Condition
Offense Type
Victim and Community Impact
Treatment

84.85%
54.55%
66.67%
48.48%
87.88%
81.82%
84.85%
90.91%
93.94%
100.00%
87.88%

0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%
0.00%

12.12%
45.45%
33.33%
48.48%
12.12%
18.18%
15.15%
0.00%
6.06%
0.00%
12.12%

3.03%
0.00%
0.00%
3.03%
0.00%
0.00%
0.00%
9.09%
0.00%
0.00%
0.00%

Identification of source is considered in around 15 percent of the case law. Like
statutes, cases are not as concerned with the source of impairment, as much as the level
of impairment. Mental health and capacity (around 45%), substance use disorder
(around 33%), and military history (around 52%) are all considered; however, mental
health and capacity and substance use disorder are not required as a consideration or
determinative to the sentencing decision. Military history is not required in around 48
percent of cases and is a required consideration in around 3 percent of cases.
Therefore, while they inform sentencing decisions, other factors may weigh more
heavily in the sentencing determination, and this concept of weighing factors in
sentencing is discussed in the case law analysis.
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Combat (around 12%), military discharge status (around 18%), and criminal
history (around 15%) can be considered in sentencing decisions. However, as these are
character-based elements, they are less prevalent than mental health and substance use
disorder, which both might impact an offender’s capacity to know that the criminal act
was wrong. What is interesting is that criminal history is considered less frequently than
military history. This may be the result of this research’s focus on the military when
conducting the case law searches. Even considering the search terms’ focus on military
and veterans, the data showing military history considered more often than criminal
history may mean that, to a certain degree, military history outweighs an offender’s
criminal history when making the decision to refer to a veterans’ court. It may also
mean that the offenders appearing in these cases have similar criminal histories, so
military history is more often a distinguishing characteristic between offenders.
The connection between offense and condition is considered in around 9
percent of cases. Like statutes, this was contrary to part of the hypothesis that legal
authorities would require an offender to have an active PTSD (or other mental health)
episode during the commission of the crime to qualify for mitigation. Again, this may
mean that those specific determinations are made at the program-level.
Offense type (around 6%) and victim and community impact (0%) were
considered in cases less often than in the statutes. This may mean that cases brought to
the court on appeal are those with more nuanced questions about level of capacity, as
indicated here by the higher percentage of discussions about mental health and
substance use disorder, than overall public safety. In this respect, the analysis
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corroborates that the legislator considers public safety when creating laws, and courts
analyze more nuanced elements of crime commission, including the offender’s capacity
to understand their wrongdoing.
Again, treatment availability is a consideration in around 12 percent of cases.
This indicates that jurisdictional differences in treatment availability might determine
whether an offender is sentenced to a problem-solving court or other community-based
treatment option. While not a significant number on its face, when reviewing the
statutory history, states have added statutory language to allow veterans to transfer
jurisdictions when programs offering treatment, like problem-solving courts, are not
available in their current jurisdiction. In the discussion chapter, this element of
treatment availability will be discussed in-depth.
To analyze the applicable texts further, this researcher proceeded with further
content analysis of both statutes and cases. Even though this researcher thought the
key components would be consistent throughout the statutes, a research study like this
has not previously been conducted to provide guidance. It turns out that qualitative
content research will provide more information about which themes are present within
statutes and cases to inform future research in this area.
Results from the content analysis will be explained in the next few sections. The
sub-sections within the content analysis are delineated to guide the reader through the
analysis – to reduce potential confusion between the key components reviewed earlier
in the chapter and the identified themes described throughout the next section.
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Identification of Themes
The themes are presented in two categories: offender-specific themes and legal
themes. Offender-specific themes are those offender characteristics that specifically
distinguish an offender’s background, experience, and issues. Legal themes relate to
the elements of crimes, terms that correlate with legal definitions and determination,
and aspects of the court process. While the themes could be collapsed into broader
thematic categories, which could demonstrate more prominence within the texts,
specific categories were chosen with this research in order to gain insight on legal
terminology that have specific definitions and to provide more detail.
Offender-Specific Themes
Most themes focused on specific characteristics of the offender and their life.
“Full life picture” is any reference to evidence regarding the offender’s full life, which
would be education, family life, obligations, work history, good reputation, character,
past experiences, and any impairments. “Character” refers to language references to
the offender’s character, specifically good moral character. “Background of abuse” is
any reference to childhood abuse by the victim or others, which might explain the
offender’s behavior in the current offense.
“Military history” was used to code any language references involving the
consideration of military service, veteran’s status, military status, and service in
specified wars and combat situations. “Honorable discharge” refers to discharge from
the military with a favorable record. This coding was used only when honorable
discharge was a specified factor for mitigation. “Type of discharge not considered”
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refers to texts that explicitly state that mitigation is possible regardless of discharge
status from the military.
“Mental health” was used to code any language references related to mental
health disorders including mental impairment, psychological condition, mental illness,
mental disease, mental defect, emotional conditions, mental disturbance, emotional
disturbance, abnormal mental condition, and disorders falling under the DSM.
“Substance use disorder” was used to code any language related to substance use
disorders or alcohol dependency. “PTSD diagnosis” refers to language that considered
whether the offender had a specific diagnosis of PTSD. “Brain injury” was coded if
language specified traumatic brain injury or cognitive impairment. “Trauma” was used
for references in the texts to other traumas that could be mitigating evidence, such as
sexual abuse and other childhood traumas.
Legal Themes
“Lack of criminal history” refers to language that considers the extent of past
criminal history, including violent offense and other offenses. Language referring to an
offender having no criminal history was most often noted; however, in some instances,
texts referred to non-violent criminal history. “Nature of offense” was applied to cases
and statutes that considered the gravity, seriousness, violence, and other attributes of
the offense. Some texts specified that offenses must be non-violent and non-traffic
related. Others specified that driving under the influence and sexual assault cases
would not be considered. Both misdemeanors and felonies are considered.
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“Misdemeanor” is used to code any legal text in which language specified that
misdemeanor offenses qualified for mitigation. “Felony” is used to code any legal text
in which language specified that felony offenses qualified for mitigation. Texts that
include both levels of offenses were coded as having both present. “Rehabilitation
potential” is a reference to language that considers whether the offender can recover.
According to the reading of the texts, it is directly related to the offender’s “likelihood of
reoffending” and probability of recidivism.
“Impaired capacity” refers to language that describes impaired perception,
inability to understand the serious nature of the offense, and the extent of impairment.
According to the texts, “impaired capacity” means that the offender did not commit the
offense intentionally, and the offender did not have the capacity to understand that the
offense was a criminal act. “Source of impairment” was applied to texts that discussed
the cause of the offender’s impairment. This was most often seen in texts that specified
any impairment, injury, or condition must have been related to military service or
combat. Similarly, “result of combat” was applied to texts that specified combat-related
injuries. “Causal nexus” refers to language which requires that the offense have been
caused by the specified impairment. Under these texts, the disorder or impairment,
such as mental health or brain injury, is believed to be an important factor that
influenced the offender’s behavior. The texts describe this in another way as the
offender’s capacity was impaired at the time the crime was committed.
“Mitigating evidence” refers to language that considers any mitigating evidence,
regardless of the type of mitigating factor. “Aggravators outweigh mitigators” is used
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within texts. This language specifies that while factors including military history,
character, and other positive attributes are mitigators, in the circumstances of the cases
analyzed, they do not outweigh aggravating factors. “Court record regarding
mitigators” is also used within the texts. This refers to language in which the case looks
at the previous court record to determine if mitigating factors were considered. While
case law did not require a list of every mitigating factor or a quantitative weighing of the
mitigating and aggravating factors, the case law does require a court record that
considered mitigating evidence presented. “Probation eligibility” refers to texts in
which the offender must be probation eligible to participate in a community treatment
program.
“Compensation to victim” refers to language in which the text states that
compensation and restitution to the victim were considered mitigating evidence when
completed voluntarily prior to sentencing. “Victim impact” is used for language that
considers direct impact on the victim regarding the sentence imposed. For example, if a
community-based sentence would have a negative impact on the victim, it would be an
aggravating factor. Likewise, “public safety” references in the text generally referred to
aggravating factors, unless the offender’s criminal history, offense, and age contributed
to evidence that the offender was not a public safety concern.
Several statutes were written specifically to establish veterans’ court (VTC)
programs or with language stating that veterans’ courts could be established. “VTC
established” was used to code those statutes. Most of these statutes only contained
language explaining the process to establish a VTC program, establishing the VTC
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program, and some operating criteria. Most did not provide specific eligibility criteria.
“Treatment available” is a reference to a sentence to a treatment program only if
treatment was available or references to transferring jurisdictions if needed when a VTC
program was not available in one jurisdiction but was in another.
Analysis of Themes
The most common themes that emerged included mental health, military
history, causal nexus, the nature of the offense, substance use disorder, impaired
capacity, lack of criminal history, treatment available, VTC established, PTSD diagnosis,
mitigating evidence, brain injury, and the source of the impairment (see Table 6). Table
6 presents the themes in order of the total number of cases and statutes in which they
appear, from highest to lowest for combined totals, and Table 7 presents this data in the
form of percentages. Table 10, 11, 12, and 13 in the subsequent sections will go further
to delineate the specific texts that allow for mitigated sentences based on veteransstatus.
Table 6
Themes in Cases and Statutes
THEME
Mental health
Military history
Causal nexus
Nature of offense
Substance use disorder
Impaired capacity
Lack of criminal history
Treatment available
VTC established
PTSD diagnosis

CASES
7
12
7
2
9
3
3
3
0
7
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STATUTES
TOTAL
45
28
24
26
17
22
18
17
20
11

52
40
31
28
26
25
21
20
20
18

Mitigating evidence
Brain injury
Source of impairment
Probation eligibility
Public safety
Aggravators outweigh mitigators
Character
Misdemeanor
Honorable discharge
Rehabilitation potential
Felony
Full life picture
Compensation to victim
Court record re: mitigators
Result of combat
Trauma
Type of discharge not considered
Background of abuse
Victim impact
Likelihood of reoffending

7
1
3
3
3
7
3
0
5
5
0
1
0
4
2
0
0
0
0
1

10
16
14
9
7
2
6
9
3
3
8
5
5
0
2
4
4
3
2
1

17
17
17
12
10
9
9
9
8
8
8
6
5
4
4
4
4
3
2
2

In Table 7, the percentage of the cases and statutes that reflect each theme is
delineated. The most prominent themes that emerged within the statutes were mental
health (71% of statutes), military history (44%), the nature of offense (41%), causal
nexus (38%), impaired capacity (35%), VTC established (32%), lack of criminal history
(29%), substance use disorder and treatment available (both 27%). The most prominent
themes that emerged within the case law were military history (36% of cases);
substance use disorder (27%); mental health, causal nexus, mitigating evidence, PTSD
diagnosis, and aggravators can outweigh mitigators (all 21%); then honorable discharge
and rehabilitation potential (both 15%). When combining the results of cases and
statutes, the most common themes are mental health (54%); military history (42%);
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causal nexus (32%); nature of the offense (29%); substance use disorder (27%); impaired
capacity (26%); lack of criminal history (22%); treatment available and VTC established
(both 21%); PTSD diagnosis (19%); then mitigating evidence, brain injury, and source of
impairment (each 18%).
Table 7
Percentages of Themes in Cases and Statutes
THEME
Mental health
Military history
Causal nexus
Nature of offense
Substance use disorder
Impaired capacity
Lack of criminal history
Treatment available
VTC established
PTSD diagnosis
Mitigating evidence
Brain injury
Source of impairment
Probation eligibility
Public safety
Aggravators outweigh mitigators
Character
Misdemeanor
Honorable discharge
Rehabilitation potential
Felony
Full life picture
Compensation to Victim
Court record re: mitigators
Result of combat
Trauma
Type of discharge not considered
Background of abuse
Victim impact
Likelihood of reoffending

CASES
PERCENTAGE
21%
36%
21%
6%
27%
9%
9%
9%
0%
21%
21%
3%
9%
9%
9%
21%
9%
0%
15%
15%
0%
3%
0%
12%
6%
0%
0%
0%
0%
3%
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STATUTES
PERCENTAGE
71%
44%
38%
41%
27%
35%
29%
27%
32%
17%
16%
25%
22%
14%
11%
3%
10%
14%
5%
5%
13%
8%
8%
0%
3%
6%
6%
5%
3%
2%

TOTAL
PERCENTAGE
54%
42%
32%
29%
27%
26%
22%
21%
21%
19%
18%
18%
18%
13%
10%
9%
9%
9%
8%
8%
8%
6%
5%
4%
4%
4%
4%
3%
2%
2%

Legislative History Review
Upon review of these findings, a legislative history review was recommended to
enhance the interpretation of the statutes. When reviewing the legislative history
regarding the statutes in each state, this researcher reviewed enacted and failed bills
related to veterans’ courts. Given the historical timeline of sentencing reform and the
problem-solving court movement discussed in the literature review, this information
provides an interesting perspective on historical bills introduced, even if not enacted.
This data is presented in Tables 8 and 9. The total percentage of bills for each year has
been rounded. In Table 8, years with more than 10 percent of total enacted bills in the
total percentage of bills enacted row are shaded for emphasis. The highest enactments
were in 2012-2014, 2016 and 2018 with 2014 having the most enactments. In Table 9,
years with more than 10 percent of total failed bills in the total percentage of bills failed
row are shaded for emphasis. Years 2010, 2012-2014, and 2016 had the highest failures
with 2012 having the highest failures. Reviewing the data in total, this demonstrates
that veterans’ court-related legislation was most prevalent from 2012-2014, which
correlates with the rapid rise in popularity of the courts during those years.
Legislation has since tapered off, which might be related to the views reported
by some legislators. For example, in Tennessee’s Veterans Treatment Courts Legislative
Report from 2012, they concluded:
Although some states have legislation which addresses VTCs, the majority of
states do not. The legislation which exists varies considerably in scope, with
some merely encouraging the creation of specialty courts/dockets for veterans
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and others providing a great deal of detail. No states mandate the creation of
VTCs (Tennessee Administrative Office of the Courts, 2012, p. 3).
Rightly so, the report noted that veterans’ courts had not been implemented very long,
so they anticipated the need to adjust requirements in the future, which made a statute
seem unnecessary (Tennessee Administrative Office of the Courts, 2012). Since 2012,
some states have implemented more mandatory language regarding the creation and
requirements of veterans’ courts; however, overall, as this research demonstrates,
states are reluctant to enforce eligibility criteria and veterans’ court processes via
statutory guidance (Tennessee Administrative Office of the Courts, 2012). Most
consistently, states use the 10 Key Components of Drug Courts in a modified fashion to
delineate general program requirements, which can be adjusted by individual
jurisdictions (See Table 13). These specifics regarding statutory language will be
discussed further in the next section on State by State Results.
Table 8
Bills Enacted by State by Year from 2010-2020
State
AK
AR
AZ
CA
CO
CT
FL
GA
HI
IL
IN
KS
LA
MD
ME
MI
MO
MS
MT

2010
0
0
0
1
1
0
0
0
1
1
0
0
0
0
0
0
0
0
0

2011
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

2012
0
0
0
1
0
1
0
0
0
1
0
0
0
2
1
2
0
0
0

2013
0
0
0
0
0
0
0
0
0
1
1
0
2
0
0
0
1
0
0

2014
1
0
1
2
0
0
0
1
0
2
0
0
1
0
0
1
0
1
0

2015
0
1
0
0
0
0
1
0
0
0
0
0
0
0
0
0
0
0
0
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2016
0
0
0
0
0
0
1
0
0
2
0
1
2
0
0
0
0
0
0

2017
0
0
0
0
0
0
0
0
0
2
0
0
0
0
0
0
0
0
0

2018
0
0
0
2
1
0
0
0
0
2
0
0
1
0
0
1
1
0
0

2019
0
0
0
0
0
0
1
0
0
0
0
0
0
0
0
0
1
0
1

2020
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

Total
1
1
1
6
2
1
3
1
1
11
1
1
6
2
1
4
3
1
1

ND
NE
NH
NJ
NV
OR
RI
SC
TN
TX
UT
VA
WV
Total
Percent of
enactments by
year

0
0
0
0
0
1
0
0
0
0
0
0
0
5

0
0
0
0
0
1
0
0
0
1
0
2
0
4

0
0
0
0
0
0
0
0
1
0
0
0
0
9

0
0
0
0
1
1
0
0
1
0
0
0
0
8

0
0
0
0
0
0
1
1
1
0
0
0
0
13

1
0
0
0
0
0
0
0
1
1
1
0
0
6

0
1
0
0
0
0
0
0
1
0
0
0
0
8

0
0
1
1
0
0
0
0
0
1
0
0
0
5

0
0
1
0
0
0
0
0
0
0
0
0
0
9

0
0
0
0
0
1
0
0
0
1
0
0
1
6

0
0
0
0
0
0
0
0
0
0
2
0
1
3

7%

5%

12%

11%

17%

8%

11%

7%

12%

8%

4%

1
1
2
1
1
4
1
1
5
4
3
2
2
76

Table 9
Bills Failed by State by Year from 2010-2020
State
AK
AL
AZ
CA
CT
FL
HI
IA
IN
KS
LA
MD
ME
MN
MO
MS
NC
NE
NY
OK
SC
TN
TX
VA
WA
WI
WV
Total
Percent of
failures by
year

2010
0
0
0
0
1
0
2
1
0
0
0
4
0
2
0
0
0
0
0
3
0
0
0
2
0
0
0
15

2011
0
0
0
0
0
1
0
0
0
0
0
2
0
0
0
0
0
0
0
0
0
0
0
2
0
0
0
5

2012
0
0
0
0
0
2
7
0
0
1
0
0
0
1
2
0
0
0
1
5
1
1
0
0
2
2
1
26

2013
0
1
0
0
1
0
0
0
0
0
0
0
1
0
3
3
0
0
1
0
0
0
0
0
0
0
0
10

2014
1
0
0
0
0
0
5
0
0
0
0
0
1
1
0
3
0
1
1
1
0
0
0
0
1
1
0
16

2015
0
0
0
0
1
2
0
0
1
0
0
0
0
0
0
0
0
0
0
0
0
0
1
0
0
0
1
6

2016
0
0
1
2
0
1
1
1
0
0
2
0
0
0
0
0
1
1
0
0
0
0
0
0
0
0
1
11

2017
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

2018
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

2019
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0
0

2020
0
0
0
2
0
1
0
0
0
0
0
0
0
2
0
0
0
0
0
0
0
0
0
0
0
0
0
5

16%

5%

28%

11%

17%

6%

12%

0%

0%

0%

5%
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Total
1
1
1
4
3
7
15
2
1
1
2
6
2
6
5
6
1
2
3
9
1
1
1
4
3
3
3
94

State by State Results
Part of the hypothesis of this study was that states would differ in their overall
approaches to mitigating sentences and sentencing veterans to problem-solving court
programs. In other words, some states would allow more discretion in determining
sentence options, and other states would codify mandatory requirements that must be
met for veterans to qualify for veterans’ court programs. This section provides an
overview of the requirements and themes by state.
States that Specify Veterans
The first research questions were: Do state legal texts allow consideration of
psychological and physiological issues stemming from military service, specifically posttraumatic stress disorder (PTSD) or traumatic brain injury (TBI), in sentencing a veteran
offender? Do state legal texts allow for rehabilitative treatment instead of incarceration
for combat veterans with PTSD or TBI? Table 10 displays each statute that appears in
search results and was determined to be applicable to these questions. With texts that
were analyzed separately in the key component analysis but are contained within the
same chapter or act, they are combined in Table 10 versus being delineated and
analyzed separately in Appendix A.
This study found that Alaska, Arizona, California, Colorado, Connecticut, Florida,
Georgia, Illinois, Louisiana, Maine, Michigan, Minnesota, Missouri, Nevada, New
Hampshire, New Jersey, North Carolina, Oklahoma, Oregon, South Carolina, Tennessee,
Texas, Utah, Virginia, and West Virginia had statutes specifically applicable to veteranstatus mitigation or treatment. Under these statutes, the options for veteran offenders
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include veterans’ courts, veteran-specific diversion programs, and transfer to a district
with treatment options. Eligibility and exclusionary criteria are included in Table 10
when applicable.
Each statute contains different pertinent language related to the identified
themes including whether the impairment must be related to military service or is
combat-specific, which disorders are applicable, which discharge types are applicable,
and which offenses are ineligible. Some states have this specific language, and other
states authorize treatment options for veterans. States with statutes that create and
authorize military-related diversion programs include California, Connecticut, Florida,
Louisiana, New Jersey, and Oregon. States with statutes that authorize the creation of
veterans’ courts are Arizona, Colorado, Georgia, Illinois, Louisiana, Maine, Michigan,
Missouri, Nevada, South Carolina, Tennessee, Texas, Utah, Virginia, and West Virginia.
Louisiana has both a veterans’ court and diversion program available.
New Hampshire has statutory language that authorizes the establishment of
veterans’ tracks within the traditional court system. Alaska, California, North Carolina,
and Oklahoma have statutes that specifically discuss military-related factors in sentence
mitigation. Minnesota and Colorado have statutes that require the notification of
treatment options if a defendant with military history appears in court. In total, Table
10 demonstrates that 25 of 50 states have some applicable statute. In addition, other
states may use methods other than statutes to create programs to treat veterans and
sentence offenders to problem-solving courts (such as plea agreements, for example).
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Table 10 is presented to provide the statutes that allow consideration of
psychological and physiological issues stemming from military service and the creation
of criminal justice-related treatment options for veterans. The statutes are presented to
understand the diverse nature of the various texts available across the states. The
important qualities of these texts are the specific exclusions that affect eligibility and
reduce the level of discretion available to sentencing authorities. Two texts allow for
broader program inclusion criteria – Florida and California. Specifically, those criteria
are mental health issues and trauma that are related to military service but are not
specific to combat experience. In addition, any discharge type is allowable under these
statutes. As discussed with the key component coding, the crime’s level of violence can
make an offender ineligible. This further corroborates that public safety is a primary
concern for the legislature when considering community-based punishments and
problem-solving court sentences.
Several texts distinguish those conditions (PTSD, TBI, trauma, mental health)
must be related to military service, and some require that the condition must also have
a connection to the offense. Therefore, it is not enough that an offender self-identifies
as a veteran to be set apart for a veterans’ court program; the offender must have
experienced an injury or trauma related to the military. In one statute, the condition
could be related to the adjustment to civilian life.
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Table 10
States Allowing for Veteran-Status Mitigation or Treatment Options
STATE

STATUTE

PERTINENT LANGUAGE

Alaska

Alaska Stat. § 12.55.155
(2018).

Distinguishes an offense committed due to combat-related
PTSD or TBI.

Arizona

Ariz. Rev. Stat. § 22-601
(2015).

Authorizes presiding judge to establish VTC and determine
eligibility.

California

Cal. Penal Code § 1001.8
(2017).

Creates military diversion program.

California

Cal. Penal Code § 1170.91
et seq. (2019).

Specifies trauma related to military service including sexual
trauma, TBI, PTSD, substance use disorders, and mental
health.

Colorado

Colo. Rev. Stat. § 16-7207.5 (2018).

At first appearance, defendants are to be asked if in
military, if they need behavior health treatment, and notify
that they could be entitled to services.

Colorado

Colo. Rev. Stat. § 13-5-144
(2018).

Authorizes the chief judge to create VTCs.

Colorado

Colo. Rev. Stat. § 24-72-704
et seq. (2016).

Authorizes the sealing of records, or consideration of
motions to seal, when defendant has completed VTC

Colorado

Colo. Rev. Stat. § 18-1.3202.5 (2021).

Connecticut

Conn. Gen. Stat. § 5456l (2016).

Florida

Fla. Stat. § 948.16 (2017).

Authorizes transfer to jurisdiction with VTC for veterans
with a diagnosable mental health condition related to
military service.
Authorizes diversion program participation for veterans.
Must be eligible for VA services. Mental health condition.
Looks at previous offenses and military discharge status.
Specifies treatment program for veterans of any discharge
status, military-related mental health, TBI, substance use
disorders, and psychological problems.

Georgia

Ga. Code Ann. § 15-1-17
(2017).

Illinois

Illinois Statutes Chapter 730
Section 167/20. Veterans
and Servicemembers Court
Treatment Act, 2010.
La. Rev. Stat. § 13:5361 et
seq. (2014).

Louisiana

Establishes VTC and states which types of crimes, including
specific violent crimes and sex offenses that are not
eligible.
States which types of crimes, including specific violent
crimes and sex offenses, are not eligible.

Creates VTC programs.

Louisiana

La. Rev. Stat. § 13:5366
(2020).

States which types of crimes, including prior homicide, sex
offenses, driving under the influence or drugs resulting in
death, are not eligible.

Louisiana

La. Rev. Stat. § 15:244
(2018).

Creates a military pre-trial diversion program specifically for
veterans with PTSD due to military service. Offense can not
be a crime of violence.
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Maine

Me. Rev. Stat. § 433 (2011).

Authorizes the chief justice to create VTCs.

Michigan

Mich. Comp. L. § 600.1200
et seq. (2018).

Minnesota

Minn. Stat. Ann. 609.115 §
10 (2019).

Authorizes VTCs and states that the programs must comply
with general elements, like modified versions of the 10 Key
Components. Offense cannot be a crime of violence.
Veteran must have mental health or substance use
disorder.
Notification of treatment options if the defendant is a
veteran.

Missouri

Mo. Rev. Stat. § 478.001
(2019).

Nevada

Nev. Rev. Stat. § 176A.280
(2014).

New
Hampshire

N.H. Rev. Stat. § 490-I:1
(2020).

New Jersey

N.J. Rev. Stat. § 2C:43-26 et
seq. (2020).

North Carolina

N.C. Gen. Stat. § 15A1340.16 (2017).

Creates statewide diversion program that requires
indications of mental health for those who have served in
military. Point of entry is delineated as law enforcement as
officers are to ask of arrestee is military.
Specifies mitigation when defendant has been honorable
discharged.

Oklahoma

Okla. Stat. Ann. § 22-973a
(2020).

Specifies PTSD connected to events in a combat zone or to
military service as a mitigating factor.

Oregon

Or. Rev. Stat. §§ 135.881,
135.886 (2015).

Creates diversion program. Must be current service
member or discharge that is not dishonorable.

South Carolina

S.C. Code of L. § 14-29-10
(2014).
Tenn. Code Ann. § 16-6-101
et seq. (2019).

Authorizes that each circuit may create a VTC.

Texas

2 Tex. Government Code §
124.001-006 (2019).

Utah

Utah Code Ann. § 78A-5301.5-313 (2020).

Virginia

Va. Code § 2.2-2001.1 et
seq. (2018).

West Virginia

W. VA. Code §§ 62-16-2 to
16-6 (2019).

Authorizes creation of VTCs with generalized guidelines,
which are modified versions of the 10 Key Components.
Specifies that veterans must have TBI, PTSD, mental health,
or military sexual trauma.
Authorizes the creation of VTCs for veterans who qualify for
VA benefits. Has generalized guidelines that are modified
versions of the 10 Key Components. Specifies mental
health, TBI, and substance use disorder.
Specifies programs that assistance with rehabilitating
veterans. Must have mental health, substance use disorder,
PTSD, or TBI. Has generalized guidelines that are modified
versions of the 10 Key Components.
Authorizes creation of VTC. Nature of offense considered
and must be attributable to military service. Discharge
cannot be dishonorable.

Tennessee

Authorizes establishment of treatment court divisions
including VTC. Specifies mental health and substance use
disorder and preference to veterans with combat service
records.
Authorizes establishment of programs to treat veterans.
Specifies mental health, substance use disorder, PTSD, and
TBI related to military service or adjustment to civilian life,
including military sexual trauma. Nature of offense is
considered. Discharge cannot be dishonorable.
Establishes VTC tracks.

Authorizes creation of VTCs with generalized guidelines,
which are modified versions of the 10 Key Components.
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States that Extend to Veterans
Several states were found to have both specific statutes and statutes with
themes that could result in logical extensions to veterans. It is important to note that
many of the general mitigation statutes focused on reducing sentences from the death
sentence to life in prison or other punishments of similar severity. Therefore, while the
language within the statute could be relevant to PTSD or TBI, the context of the statute
may not allow mitigation to a veterans’ problem-solving court program or other
community-based treatment options. Within the statutory analysis conducted in this
study, those states were Alaska, California, Illinois, Louisiana, North Carolina, and Ohio.
Twenty-three states had sentencing structures with themes that could offer a logical
extension to apply to veterans. These states were Alabama, Alaska, Arizona, Arkansas,
California, Florida, Idaho, Illinois, Indiana, Iowa, Kansas, Louisiana, Maine, Mississippi,
Montana, Nevada, North Carolina, Ohio, Oregon, South Dakota, Tennessee, Virginia, and
Washington.
Table 11 shows these states and the applicable extension language contained
within state statutes, collected during the content analysis. The table combines
language from separate texts to provide an overall picture of the state’s approach. The
extension language expands on the themes to provide a more in-depth picture of what
is stated within the statutes. It is important to note which language is clearer and more
applicable to military service than others. For example, Indiana and Kansas are more
specific in delineating PTSD and TBI.
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Table 11
States with Logical Extension to Veterans with PTSD or TBI
STATE
Alabama
Alaska
Arizona
Arkansas
California
Florida
Idaho
Illinois
Indiana
Iowa
Kansas

Louisiana
Maine
Mississippi
Montana
Nevada
North Carolina

Ohio
Oregon
South Dakota
Tennessee
Virginia
Washington

EXTENSION LANGUAGE
Extreme mental/emotional disturbance, impaired capacity
Mental issues, reduced culpability
Capacity, mental health reports
Extreme mental/emotional disturbance, character, impaired capacity,
mental/physical condition
Mental illness, culpability, mental/physical condition, trauma
Extreme mental/emotional disturbance, impaired capacity, reduced
culpability, mental/physical condition
Mental illness, extent of illness/impairment, impaired capacity
Extreme mental/emotional disturbance, extreme emotional/physical
abuse, impaired mental capacity, character
PTSD, TBI, post-concussive brain injury, abnormal mental condition,
impaired capacity
History of mental health and substance use issues, character
Physical/mental impairment, because of PTSD, TBI, or other mental health
disorder connected to service in a combat zone, extreme
mental/emotional disturbance, impaired capacity, PTSD caused by abuse
by victim
Presentence inquiry of veteran status, resources/treatment available
May establish specialized veteran dockets or courts
Impaired capacity
Impaired mental capacity at time of crime
Extreme mental/emotional disturbance, other mitigating factors
Mental health/physical condition, reduced culpability, impaired capacity,
honorable discharge, extreme mental/emotional disturbance, mental
health, character
Mental disease/defect, impaired capacity
Consider status as a service member in mitigation
Consider all evidence of mitigation, character
Intellectual disability
History and character
Impaired capacity, mental illness

Louisiana and Oregon specify that veteran status is a type of inquiry that would
be made prior to sentencing. Oregon’s statute is general in that other aggravating and
mitigating factors are included within the statute, and the offender’s status as a service
member is only one. Louisiana’s procedural text is more specific to veterans in that it
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specifies that the court may inquiry into veteran status prior to sentencing; however,
due to the similar nature of both texts concerning presentence inquiries, they have been
grouped together. They are included in this section instead of the veteran-specific
section to account for the other considerations within the text, which could also apply
to a veteran without the specific inquiry into veterans-status.
Cases that Extend to Veterans
When conducting the content analysis, case law research demonstrated further
consideration of military history, PTSD, TBI, and other relevant characteristics for
mitigation in Arizona, Arkansas, California, Connecticut, Florida, Idaho, Illinois, Louisiana,
Nevada, New Jersey, North Carolina, Tennessee, Washington, and Wisconsin. In Table
12 below, the themes with expanded language from the text are presented by state to
provide an overall picture of case law regarding this issue within the states. These are
the same texts from the content analysis but combined by state. States without specific
case law in this area have not had a legal issue arise that brought this issue to the
courts. Therefore, using case law only informs this research and is not determinative
concerning whether a state’s legal system considers veteran status. Including case law
in the analysis allows this researcher to expand on the applicable themes and how they
are interpreted within the court system versus just a plain reading of the statutory text.
The extension language expands on the themes to provide a more in-depth picture of
what is stated within the cases.
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Table 12
Case Law Support by State
STATE

EXTENSION LANGUAGE

Arizona

Arkansas

Mental impairment due to substance use or mental health, PTSD
diagnosis from combat, service and honorable discharge relevant
mitigating criteria
Mitigating evidence is relevant – military history and character

California

PTSD, SUD as a result of combat

Connecticut

PTSD diagnosis, military history

Florida
Idaho

Mitigating evidence – military history, mental health, injury, SUD
Honorable discharge, military history, mental health

Illinois
Louisiana

Military history, honorable discharge
Military history, PTSD diagnosis

Nevada

Veterans’ treatment court referral, mitigating evidence

New Jersey
North
Carolina
Tennessee
Washington
Wisconsin

Full life picture
Court record regarding mitigators
Military history, honorable, PTSD diagnosis
Sentencing range
Character, impaired capacity

Case Law Analysis
This study reviewed case law across the states to identify and illuminate the
various ways military history is used as a mitigating factor for sentencing. For most
appellate cases, the legal issues centered on if the lower courts considered military
history, whether they considered it to the extent they should have, and if the
defendant’s legal counsel provided enough evidence of military history in the defense.
When reviewing these legal issues, courts described the various ways in which military
history was considered and should be considered. This section will review the cases in
total and summarize the legal discussions across the cases.
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The courts in some, but not all, of the cases have described various
characteristics as non-statutory mitigation factors. These mitigators include the age of
the defendants, criminal history especially if it is non-violent, having a behavioral health
condition such as substance use disorder, PTSD, or mental health, and military history
(People v. Smith, 1985). When delineating how the court decides whether to reduce a
sentence, they considered the need to punish, the safety of the communities, and the
rehabilitative potential of the defendant (People v. Hubbard, 1969; State v. Gallion,
2004; McCleary v. State, 1971).
The non-statutory mitigation criteria of military record, including the defendant’s
enlistments and honorable discharge, could be considered. However, even when
considered a mitigating criterion, military history was not sufficient in some cases to
modify sentencing (State v. Spears, 1999). Some courts considered military history,
including length of service and type of discharge, in rare occasions (State v. Kayer,
1999). In People v. Ferguson (2011), the court found that the defendant must have
served in combat and suffer from a behavioral health issue, such as PTSD, substance use
disorder, or another mental health issue because of that service. In addition, the
defendant must be probation eligible and have a treatment option available. These
delineated criteria align with the data found within statutes discussed above.
Other cases also state that treatment must be available, and the defendant must
agree to that treatment (People v. Duncan, 2003). It is important to note here that,
when reviewing statutory language, several states have added language to allow for
jurisdictional transfer to offer treatment to veterans who live in a county without a
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veterans’ court, diversion program, or other specialized treatment docket. However, if
the defendant is not eligible for probation, referrals to programs like veterans’ courts
are not an option, no matter how much mitigating evidence is presented to the court
(Montalvo v. State, 2018).
Regarding quantifying military service, cases review the time and experience of
the defendant. For example, the court did not find service significant in a case where
the defendant had not completed basic training but attributed substance use disorder
to that experience (Lambrix v. State, 2013). Other factors considered by the court are
those like the statutes including discharge statutes, seriousness of the offense,
substance use disorder, and mental health. Honorable discharge was also considered
(State v. Kayer, 1999; State v. Oliver, 2007; People v. Hubbard, 1969; People v. Krebel,
1970; State v. Arterberry, 1984). Rehabilitative potential is considered (State v. Toohill,
1982), along with the seriousness of the offense and likeliness to reoffend (State v.
Jordan, 2016).
Mental impairment due to substance use disorders or mental health has been
distinguished by the court as a non-statutory mitigating factor. In using this factor,
there must be a connection or “causal nexus” between the mental impairment and the
ability of the defendant to act with proper judgment (State v. Kayer, 1999). PTSD that
causes impaired mental capacity can be considered at sentencing if that connection
exists (State v. Bilke, 1989). For example, in State v. Styers (1993), the defendant was a
military veteran who was honorable discharged. While the defendant did suffer from
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PTSD during the time period that the crime was committed, the defense did not connect
the behaviors of PTSD to the criminal offense.
When weighing the factors, while these various characteristics related to
veterans can be considered as delineated above, courts have also stated that in the
mitigating and aggravating factors weighing process, often the aggravating factors still
outweigh mitigating factors related to military service (U.S. v. Irey, 2010; People v.
Crenshaw, 2011). In considering mitigators, it is not necessary that the court specifically
list the weighing process, only that the evidence of these factors has been presented at
previous hearings, and the court states the mitigators and rehabilitative potential were
considered (People v. Goodman, 1981; State v. Zackery, 2019; State v. Mabry, 2011).
When weighing the factors, the courts have a goal of developing a picture of each
defendant’s life to sufficiently weigh the aggravating and mitigating factors present
(State v. Natale, 2005). While some sentencing reconsiderations have occurred based
on military service (People v. Bonilla-Bray, 2020), generally if the defendant has already
agreed to a stipulation of a sentence, it cannot be changed on appeal (People v. King,
2020).
Again, many of the cases involve a mitigation of sentence from the death penalty
to life in prison (Masterson, v. State, 1987). This demonstrates that many appeals are
not related to veterans’ courts, diversion, or other criminal justice-related treatment
options due to the nature of the offense. These cases focus on avoiding the death
penalty for those with mental incapacity that either may be related to military service or
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where military service is being argued as a mitigating factor regardless of if it is
connected to the defendant’s condition.
Sources of Veterans’ Court Information
This researcher originally hypothesized that states would have clear statutory
texts that allowed veterans to be considered for problem-solving courts. However, this
was not the case. In fact, it was difficult to locate state policy and practice on problemsolving court sentencing for veterans using research methods that legal professionals
commonly use. Instead, judicial branch websites and court websites seem to provide
the best information regarding veterans’ sentences to problem-solving courts. Though
this was not a planned research method, this search history corroborates the findings
and helps inform future research, which will be discussed in the next chapter.
Table 13 below carries over the information collected prior to key component
coding as to whether a state has a veterans’ court, and it adds if the state has a statute
creating such a court or other veteran treatment option, and if they have veterans’
courts as an allowable community corrections option. Table 13 demonstrates that all
fifty states operate veterans’ courts and allow a veterans’ court sentence, but only
fifteen states have statutes authorizing their creation. Those states are Arizona,
Colorado, Georgia, Illinois, Louisiana, Maine, Michigan, Missouri, Nevada, South
Carolina, Tennessee, Texas, Utah, Virginia, and West Virginia. New Hampshire has a text
that concerns veterans’ tracks being created in the standard court system, not standalone veterans’ courts. Six states have statutes pertaining to military diversion
programs. Those states are California, Connecticut, Florida, Louisiana, New Jersey, and
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Oregon. Alaska, California, North Carolina, and Oklahoma have statutes that specifically
discuss military-related factors in sentence mitigation. Minnesota and Colorado have
statutes that require the notification of treatment options if a defendant with military
history appears in court. As represented in Table 13, Louisiana has both a veterans’
court statute and a veteran diversion program.
It is of significance that judicial and legislative websites provided additional texts
applicable to this subject matter, which were not located with search terms on legal
databases. This indicates that the searches may have limited the results by not
including a broader list of terms such as specialty courts and problem-solving courts.
When the legislative history was added to this study, additional texts were located as
well. The section on directions for future research will discuss this in more depth.
Table 13
Additional Sources of Veterans’ Court Information
State

Veterans’ court, diversion
program, or veterans’
docket is operational in
the state

State has a veterans’ court creation
statute

Veterans’ court is an allowable
sentence under statute or practice

Alabama

Yes

No

Yes, under general diversion in Ala.
Code § 12-17-226.3 (2017).

Alaska

Yes

No

Yes, via plea agreement.

Arizona

Yes

Yes, Ariz. Rev. Stat. § 22-601 (2015).

Yes, via stipulation.

Arkansas

Yes

No, but Arkansas does have a
specialty court statute.

Yes, under practice.

California

Yes

No, but has diversion program Cal.
Penal Code § 1001.8 (2017).

Yes, military service is mitigating factor
under Cal. Penal Code § 1170.91
(2019).

Colorado

Yes

Yes, Colo. Rev. Stat. § 13-5-144
(2018).

Yes, and must be put on notice of
treatment options Colo. Rev. Stat. §
16-7-207.5 (2018).

Connecticut

Yes

No, but has diversion statute, Conn.
Gen. Stat. § 54-56l (2016).

Yes

Delaware

Yes

No

Yes, via probation or diversion

Florida

Yes

No, but has diversion statute, Fla.
Stat. § 948.16 (2017).

Yes
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Georgia

Yes

Yes, Ga. Code Ann. § 15-1-17 (2017).

Yes

Hawaii

Yes

No, but has legislative discussion
regarding creation of programs.

Yes

Idaho

Yes

No, but has one generalized to
problem-solving courts.

Yes, Idaho Code § 19-5604 (2019)
is specific to drug and mental health
courts.

Illinois

Yes

Yes, Veterans and Servicemembers
Court Treatment Act, 2010.

Yes

Indiana

Yes

No, but Ind. Code § 33-23-16 (2010)
authorizes a variety of problemsolving courts.

Yes

Iowa

Yes

No

Yes

Kansas

Yes

No

Yes, Kan. Stat. Ann. § 21-6630 (2020)
specifies treatment options for
veterans in non-prison categories of
sentencing guidelines.

Kentucky

Yes

No

Yes

Louisiana

Yes

Yes, La. Rev. Stat. § 13:5361 et seq.
(2014) and diversion program under
La. Rev. Stat. § 15:244 (2018).

Yes

Maine

Yes

Yes, Me. Rev. Stat. § 433 (2011).

Yes

Maryland

Yes

No

Yes

Massachusetts

Yes

No

Yes

Michigan

Yes

Yes, Mich. Comp. L. § 600.1200 et
seq. (2018).

Yes

Minnesota

Yes

No

Yes Minn. Stat. Ann. 609.115 § 10
(2019) requires notification of
treatment options for veterans.

Mississippi

Yes

No

Yes, through practice.

Missouri

Yes

Yes, Mo. Rev. Stat. § 478.001 (2019).

Yes, as a condition of probation.

Montana

Yes

No

Yes

Nebraska

Yes

No, but Neb. Rev. Stat. § 24-1301
(2017) authorizes all problem-solving
courts.

Yes, by formal application.

Nevada

Yes

Yes, Nev. Rev. Stat. § 176A.280
(2014).

Yes

New Hampshire

Yes

No, but veterans’ tracks under N.H.
Rev. Stat. § 490-I:1 (2020).

Yes

New Jersey

Yes

No, but veteran diversion program
under N.J. Rev. Stat. § 2C:43-26 et
seq. (2020).

Yes

New Mexico

Yes

No

Yes

New York

Yes

No

Yes

North Carolina

Yes

No

Yes

North Dakota

Yes

No

Yes

Ohio

Yes

No, but do under Ohio
Superintendence Rules for Specialty
Dockets.

Yes
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Oklahoma

Yes

No

Yes, as a mitigating factor under Okla.
Stat. Ann. § 22-973a (2020).

Oregon

Yes

No, but specialty court statute does
exist and veterans’ diversion statute,
Or. Rev. Stat. §§ 135.881, 135.886
(2015).

Yes

Pennsylvania

Yes

No

Yes

Rhode Island

Yes

No

Yes

South Carolina

Yes

Yes, S.C. Code of L. § 14-29-10
(2014).

Yes

South Dakota

Yes

No

Yes

Tennessee

Yes

Yes, Tenn. Code Ann. § 16-6-101 et
seq. (2019).

Yes

Texas

Yes

Yes, 2 Tex. Government Code §
124.001-006 (2019).

Yes

Utah

Yes

Yes, Utah Code Ann. § 78A-5-301.5313 (2020).

Yes

Vermont

Yes

No

Yes

Virginia

Yes

Yes, Va. Code § 2.2-2001.1 et seq.
(2018).

Yes

Washington

Yes

No

Yes

West Virginia

Yes

Yes, W. VA. Code §§ 62-16-2 er seq.
(2019).

Yes

Wisconsin

Yes

No

Yes

Wyoming

Yes

No

Yes
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CHAPTER V
DISCUSSION
The sentencing statute analysis and case law discussion above provides an
overview of the current state of the law regarding veterans’ treatment courts. This
chapter will provide a summary of the findings from the current study. The findings
from this study suggest several policy implications, as well as practical implications.
Policy implications are reflections on how this research can influence systems and how
systems influence this research. Practical implications are what these research findings
mean for those who work in this field of study. Limitations and directions for future
research will also be discussed.
Summary of Findings
The first research questions were: Do state legal texts, including statutes and
case law, allow consideration of psychological and physiological issues stemming from
military service, specifically post-traumatic stress disorder (PTSD) or traumatic brain
injury (TBI), in sentencing a veteran offender? Do legal texts allow for rehabilitative
treatment instead of incarceration for combat veterans with PTSD or TBI? This
researcher hypothesized that statutes delineate eligibility criteria for problem-solving
courts or sentence mitigation criteria specific to veterans. Generally, this was not the
case. Even though all states currently have veterans’ courts, a veteran-track of other
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problem-solving courts, a veteran-specific criminal docket or diversion program, fewer
than one-third of states had specific statutes relevant to veterans’ eligibility for
veterans-specific problem-solving courts. This means that for most states veterans are
sentenced to problem-solving court programs through plea negotiations or other
jurisdiction-specific processes, which are not delineated with legal precedent through
statute or case law.
In quantitative analyses using the rating system constructed for this study, which
is delineated in Table 3 for statutes, the most prominent key components in the
statutory texts when combining ratings of 2 and 3 were mental health and capacity
(around 68%), substance use disorder (around 27%), military history (around 47%),
criminal history (around 45%), and offense type (around 26%). As reviewed in the
previous chapter, the prominence of mental health and capacity points to the
requirement that offenders understand the wrongfulness of the act committed.
Substance use disorder was not considered as determinative in any of the texts.
On the other hand, military history was determinative in around 8 percent of statutes
and around 3 percent of cases. This could mean that veterans are given mitigation
opportunities that individuals with substance use disorder are not. It could also indicate
that the consideration of military history for veterans’ courts, mental health for mental
health courts, and substance use disorder for adult drug courts are most often used to
begin the referral process to problem-solving court programs but are otherwise not
determinative to sentencing. In other words, these considerations will not dictate
sentencing but can add a sentencing option to the table if the offender is found eligible
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at the program level. Offense type was considered in around 26 percent of statutes,
and victim and community impact are considered in around 22 percent of statutes.
Level of violence played a role in sentencing options, and when combined with the
emphasis on the victims and the community, it highlights public safety considerations in
sentencing, especially when alternative sentencing options are available.
The most prominent key components in the case law texts were mental health
and capacity, substance use disorder, and military history. In the cases, these
components could be considered but were not required, which demonstrates that they
can be used to inform sentencing decisions but are not determinative for them. Military
history was the only component found to be a required consideration in around 3
percent of cases. Otherwise, military history was considered but not required in around
49 percent of cases. This data, which shows a consideration of military history but not
specifying the eligibility criteria required for a veterans’ court sentence, may also mean
that in most cases military history starts the referral process for veterans’ courts and
other specific criteria are discussed at the program level.
The next research question is: If the legal text, statute, or case is unclear on this
topic, what are the themes within the texts that provide data on program eligibility? In
the content analysis, which is delineated in Table 7, the most common themes in the
statutory and case law texts were mental health (54%), military history (42%), causal
nexus (32%), nature of the offense (29%), substance use disorder (27%), impaired
capacity (26%), lack of criminal history (22%), treatment available (21%), VTC
established (21%), PTSD diagnosis (19%), then mitigating evidence, brain injury, and
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source of impairment (each 18%). The themes provide little information on specific
program eligibility. However, they do include additional language that might apply to
veteran sentencing decisions, though this study did not review sentencing decisions.
The themes of mitigating evidence and aggravators outweighing mitigators add insight
to discussions about how sentencing decisions for veterans might be made. Due to the
lack of statutes with prescribed eligibility criteria and mitigation language for veterans,
the research findings imply that most veterans’ court participants probably enter the
programs through plea agreements (Morris & Tonry, 1990), which is also consistent with
Holbrook and Anderson (2011). This can be implied because most cases, amounting to
between 90 and 95 percent, are resolved with plea bargaining (Devers, 2011).
Combined with the findings regarding key components and what that indicates
for the referral process to veterans’ courts, statutes and cases appear to be used to
encourage inquiry into an offender’s military history and treatment needs (mental
health, substance use disorder, etc.), which is used to initiate a referral to a veterans’ or
other problem-solving court. A plea agreement would allow recommendations from
these assessments in sentencing and a direct sentence to the veterans’ or other
problem-solving court if the plea was a stipulation to that program. This will be
discussed more in-depth under implications and future research.
Policy Implications
The policy implications of this research focus on the insights gained and
reviewed during the analysis. Policy implications are reflections on how this research
can influence systems and how systems influence this research. This section will discuss
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local control over program eligibility, the public safety component of the sentence
determination, and treatment availability.
Local Control over Program Eligibility
The process of creating and evaluating veterans’ court program eligibility
influenced this research. It was hypothesized that, given the history of sentencing, and
sentencing guideline implementation, states would have law in the form of statutes or
cases that would delineate those eligibility criteria. The lack of state statutes and case
law delineating sentence mitigation for veterans is most likely due to local control over
program eligibility.
Specifically, the findings of this research indicated that broad consideration of
military history was reviewed during sentencing, but not military-experience criteria like
combat experience and military discharge status. The conclusion drawn from this was
that a veterans’ court referral is made by a sentencing court when military history is
found. Therefore, it is reasonable to infer that military-experience criteria is likely
evaluated by veterans’ court programs during the application process. It is even
possible that, when full assessments are completed, an offender is found to be a better
fit for an adult drug court or a mental health court than a veterans’ court. When
discussed this way, the observed lack of defined eligibility criteria within statutes and
cases is logical and expected.
Local control over program eligibility allows state and local judicial districts to
create eligibility criteria that make the most sense given their specific offender and
community populations. Because problem-solving courts are collaborative in nature –
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requiring buy-in from judicial, probation, community treatment providers, the public
defender, and the district attorney – criteria across districts and states will differ
depending on the specific needs and goals of the individual agencies involved.
This research can impact local control over eligibility criteria by demonstrating
the need for transparency about those criteria and how offenders are sentenced to
veterans’ courts. Transparency includes making sure the referral process for the
veterans’ court and its specific eligibility criteria are easy to locate for professionals,
offenders, and family members. While local control over eligibility may create confusion
across districts and states regarding who is eligible for a veterans’ court, it is evident
from the fifty states operating programs for veterans that they are considered an
important subset of the criminal justice population to provide treatment. Therefore,
the discussion later about directions for future research will focus largely on how local
eligibility criteria can be evaluated and studied within and across states.
Public Safety
Public safety assessments and considerations by the court and other
stakeholders, who collaborate with veterans’ court programs, are related to this
research. The findings indicate that criminal history, offense type, and victim and
community impact contribute to sentencing decisions as imposed with direction from
statutes and case law. When combined with substance use disorder and mental health
considerations, which could relate to public safety as well, the predominance of public
safety, community impact, and crime reduction considerations during sentencing is
apparent.
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While veterans’ courts seek to treat offenders with verifiable treatment needs to
prevent future criminal behavior, the influence of offenders’ past criminal behavior and
propensities to commit crime cannot be discounted. Information about these factors
are included in presentence investigation reports, which are often conducted before
sentencing to provide additional information to the sentencing court. Law enforcement,
prosecutors, and the courts consider the public when making decisions about how to
react and intervene with offenders. There is no reason to assume this would change
when the offender is a veteran.
Based on findings from the key components and the content analysis, it seems
that mitigating factors such as military history are weighed alongside aggravating factors
like criminal history and offense type. While mitigating factors are considered during
sentencing, the case law content analysis suggested that aggravating factors often
outweigh the mitigators. Regarding veteran offenders, this can happen when military
history and a PTSD diagnosis do not outweigh the violent nature of the offense
committed, for example.
This research also informs public safety determinations in sentencing. If mental
health, substance use disorder, and other treatment concerns are regarded as public
safety issues, veterans’ courts and other problem-solving courts will need to use a
different approach in promoting their programs, establishing their eligibility criteria, and
supervising their program participants. When promoting their programs, recidivism and
other public safety data should be provided, comparing the program population to both
standard probationers and prisoners with other similar characteristics. When
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establishing their eligibility criteria, programs should determine if certain offense types
would be more accepted by program stakeholders because non-violent offenders are
considered safer in the community than violent offenders, for example. When
supervising program participants, programs should provide adequate supervision with
curfews, monitoring, and other restrictions, as needed, and assessments for each
individual participant to best enhance the public safety measures of the program. If
mental health and substance use disorder are part of the safety concerns involved,
programs should include monitoring of mental health medications and medicationassisted treatment for substance use disorder with their treatment protocols.
Treatment Availability
Treatment availability informed this research. From the findings, this researcher
can infer that sentencing to problem-solving courts, treatment, or other communitybased programs might be based on availability. This can be largely based on jurisdiction
due to the diversity of resources, stakeholders, funding, and proximity for some of these
sentencing options. For example, a rural jurisdiction may not have community-based
treatment available to treat the number of veteran offenders that could be eligible for a
veterans’ court. In these instances, offenders with similar characteristics may receive
disparate sentences based on capacity issues.
Funding, proximity, and availability of treatment are all important issues that
can’t be solved individually. However, states, communities, and programs can apply for
grant funding to help support additional resources. Collaborative relationships between
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agencies can be enhanced to bring non-profit agencies to the table that can provide
more services and resources for justice-involve clients.
Practical Implications
Practical implications are what these research findings mean for those who work
in this field of study. Specifically, the focus will be on state-level, district-level, and
program-level conclusions for practice in veterans’ courts and other problem-solving
courts.
At the state level, statewide problem-solving court advisors should both advise
and direct practices at the district and program-levels because statutes do not provide
guidance to programs. State advisors should establish standards for problem-solving
court programs, advise program-level leadership of their importance, and establish
methods for reviewing program compliance to the standards. Veterans’ court standards
should be informed by national standards to increase implementation and use of
evidence-based practices in the veterans’ court programs. While standards do not
delineate eligibility criteria for programs, they impact the process of choosing those
criteria, which in turn, creates more transparency and cohesion. Transparency within
states is essential. Increasing adherence to state standards will assist with concerns
about counties having disparate eligibility criteria because programs are required to
explain their program exclusions. Consistency within states is also recommended to
ensure that veterans’ courts are operating under standardized best practices. While
states do not need to have consistent laws or legal requirements due to federalism, the
National Association of Drug Court Professionals (NADCP) does have best practice
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standards for adult drug courts, which could inform veterans’ court best practice
standards.
After state standards are created and authorized, state advisors should create an
evaluation process for programs who meet these standards. This certification process
would require programs to demonstrate adherence to evidence-based best practices
(NIC Information Center, 2017). When the program has completed the process, they
would be certified or accredited with the state, which could provide additional
incentives, like funding, for example.
Both state standards documentation and a list of programs that have completed
certification should be made available on state court websites to further promote
transparency, understanding, and compliance. Agency stakeholders and the public
should be able to easily access this information.
At the district level, transparency is the first consideration. Jurisdictional
eligibility criteria should be made available on public-access court websites. If possible,
problem-solving courts within the jurisdiction should provide information regarding the
differences between the programs offered in the district. For example, if an adult drug
court, mental health court, and veterans’ court are operating in the district, the website
should explain each of those programs, their eligibility criteria, and the main point of
contact for further questions. The combined problem-solving court programs should
provide attorney resource guides to enable local prosecutors and defense attorneys the
same access to information on program eligibility. If additional explanation is needed to
understand the differences, district-level trainings to prosecutors and defense attorneys
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could elaborate on program eligibility requirements and allow attorneys to ask
questions regarding the programs.
At the program level, court programs should monitor and evaluate who is
referred and accepted to the program. Veterans’ court programs should monitor and
evaluate their programs to ensure that participants are representative of the military
and veteran population. Evaluation should include demographics of participants and
the reasons for not accepting each referral to the program. If programs find that
demographics do not mirror the military and criminal population, they should review
their eligibility criteria to determine if some criteria might be precluding certain groups,
such as women and African Americans. When reviewing referrals and acceptances at
the program level, a third-party evaluation is especially helpful. Local college and
university partnership could assist programs in reviewing program acceptance data.
Referral data is distinguished from acceptance data because it may represent the point
in time where disparate groups are being impacted. For example, reviewing referral
data may show a difference in demographics between veterans offered plea
agreements to a problem-solving court or another sentence.
In the digital age, court programs can provide eligibility information to the
public, attorneys, and offenders in an efficient way. Eligibility criteria should be
accessible on court public-assess websites and in jail kiosk systems to provide the
information to offenders, their families, and their attorneys. Though this was not a part
of the study, this researcher reviewed the availability of eligibility criteria on several
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court websites and found many difficult to find using the search feature on the publicaccess websites.
Limitations
Due to the small number of legal texts, including statutes and cases, analyzed for
this research, findings are limited and could be enhanced by future research, which will
be discussed in the next section. While this lack of information was fascinating, it also
limits the conclusions that this researcher could draw from the analysis. When this
researcher created this study, there was a lack of previous research studies in this
specific area. Without previous research, this researcher was investigating the subject
without insight into the likely findings. Therefore, the lack of findings using the initial
research model for state statutes was a surprise. In the section on directions for future
research, more will be discussed about how this area of study could be enhanced and
developed.
The formulation of the study as research on legal texts, specifically statutes, is a
limitation in and of itself. After finding a limited number of applicable statutes, the
initial research aims seemed to be incorrect. The shift to identifying themes within the
statutes proved to produce more thorough research and insight; however, it also
identified a need to conduct robust research on program eligibility criteria. In addition,
the comparison of statutes and cases was flawed due to there being fewer cases for key
component and content analysis compared to the number of statutes. There were half
the number of cases as statutes in the analysis. Comparing and combining the results
from statutes and cases, while providing interesting information about the themes, may
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have skewed the content analysis. Future research can benefit from this limitation by
using the different research approaches recommended in the next section.
The research was limited in that only one researcher conducted the searches and
coded all the texts. Multiple coders are important for the reliability of coding. One
coder can create bias and gaps within the coding that would be resolved with additional
coders reviewing the same texts. In addition, the process of verifying and coming to an
agreement about the coding of texts is an important step for confirming research
findings that could not be utilized in this study. This could be resolved by having a team
of coders work with the researcher to conduct the coding and content analysis of the
texts.
Future Research
Future research can expand the understanding of veterans’ court programs and
offenders sentenced to them in several ways. First, research could review program
eligibility, referral, and screening criteria. Second, expanding research using different
search terms and multiple researchers to search could expand results, and using
multiple coders can expand the validity and reliability of the results. Third, research
could review state best practice standards and program-level adherence to those
standards. Fourth, future research could assess judicial officer and district attorney buyin regarding veterans’ courts. Fifth, cases specific to the legislation discussed in this
research should be reviewed to see how the courts have further interpreted and applied
the statutes to the facts of various cases. Finally, research could compare within and
across states to see if certain patterns emerge that expand upon the findings.
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Program eligibility criteria is a primary area for future research. Eligibility criteria
would be self-identified through surveys. The surveys with eligibility criteria questions,
which could be based on the key components and themes found in this research, could
be distributed to both state-level and local-level veterans’ court contacts. To determine
if the eligibility criteria are transparent, researchers should compare self-reported
criteria with criteria as it is listed in public access sources (such as court websites) and
statutes. Reviewing public access information would assist in the analysis of whether
program information is readily available to attorneys and family members of potential
participants. Screening data provided by the veterans’ court programs can further add
insight to the findings. Then, screening data from the programs themselves should be
reviewed to determine if the eligibility criteria are strictly enforced when assessing
potential participants and how it relates to referrals and acceptance into the program.
The screening data provided by the veterans’ court programs should include
demographics, case types, discharge status, and other eligibility criteria discussed in this
study.
Some specific analyses that could be completed with this data include evaluating
the differences in sentences between combat veterans and non-combat veterans,
whether combat requirements for eligibility preclude women or offenders with other
defining characteristics from veterans’ courts based on their experience of non-combat
related trauma, race and ethnicity demographics, and how military discharge status
impacts eligibility. This research should include investigating which jurisdictions
publicize their program eligibility and referral process on public-access websites and
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whether they are easy to find using search engines. Future research could compare this
data within and between jurisdictions, as well as within and between states.
If legal documents are studied in the future and a legal search engine is utilized
for future research, search terms should be enhanced to include special courts,
problem-solving courts, and other terms related to the key components and themes
contained in this research. Increasing the search terms and specifying how terms should
relate when conducting the search may assist with finding pertinent statutes and cases.
The key component ratings from this research can continue to be used and adapted
after being utilized by teams of coders versus the single coder for this study. Using a
team of researchers and coders to compare their coding of texts and find agreement will
enhance the quality of future research in this area.
Future research could also review which states have best practice standards for
veterans’ court programs and evaluate individual program adherence to those
standards. This research would involve a separate survey administered at the state and
local levels. Moving even further, the research could review if adherence to best
practice standards is different in states with certification or accreditation programs and
states without certification or accreditation programs.
Researchers could survey judicial officers and district attorneys regarding
veteran offenders, their personal view of the purpose of punishment, historical
sentencing practices or historical plea agreements, and veterans’ court screening data
within the same jurisdiction. This could also be compared within and between
jurisdictions and states to provide an understanding of how states might differ based on
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judges and district attorneys’ views and their historical data. Reviewing this data could
assist in analyzing buy-in for these programs within and across jurisdictions throughout
the United States.
In the future, it is anticipated that continued litigation will occur related to the
statutes discussed, and the texts reviewed here may be amended in the future. As
these changes occur and new appeals are brought to the courts, the courts will interpret
the statutes based on specific factual situations, which will add insight to this analysis.
Courts will also revisit former decisions based on new precedent and legislation. Future
research could review new case law specific to the delineated statutes in Appendix A,
analyze the themes in these new cases, and use the information to gain even more
understanding about these legal texts.
Finally, as indicated in the other research areas, future research could compare
different states more in-depth by reviewing data, such as the program eligibility criteria,
to other justice system data to see if certain patterns emerge. Given the history of
sentencing presented in this study, some data that could be reviewed by state and
compared with veteran program eligibility are the veteran population within the
community or the justice system of the state, levels of prison overcrowding within the
state, geographical region of the country, whether the state has restrictive or
discretionary sentencing, the prevalence of behavior health conditions within the
jurisdiction, and economic implications within the community, such as if the local
economy is heavily impacted by the presence of military installations. These are not
inclusive of every option available for future comparisons.
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As rehabilitation continues to fuel the implementation of programs that
specialize in treating offenders within the criminal justice system, a lot of interesting
research can be conducted in this area. The impact of the War in Afghanistan on the
military and veteran population is only beginning to be treated and recognized. The
future of veterans involved in the justice system and being served through unique
programs including problem-solving courts and diversion is expected to include
continued innovation. Research on this important area of rehabilitative punishment has
only begun and should continue to expand in order to determine success rates, and if
programs are demonstrated as successful, seeing expanded forms of problem-solving
court, diversion, and other rehabilitative programming integrating into the justice
system response.
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Yes

0

0

2

2

0

2

2

0

3

0

3

Yes

0

0

0

2

0

0

0

0

0

0

0

No

0

2

0

2

0

0

2

0

0

0

0

Yes

0

0

0

2

0

0

0

0

0

0

0

No

0

3

0

0

0

0

0

0

0

0

0

Yes

3

2

2

3

2

0

2

0

0

2

0

Yes

0

2

2

2

0

2

2

0

0

3

0

No

0

2

0

0

0

0

2

0

0

0

0

Yes

0

2

2

2

0

0

2

0

3

0

0

Washington

Washington

West
Virginia

Wash. Rev. Code
§ 9.94A.535
(2012).
Wash. Rev. Code
§ 9.94A.500
(2007).
W. VA. Code §§
62-16-2 et seq.
(2019).

No

0

3

0

0

0

0

0

0

0

2

0

No

0

2

2

0

0

0

2

3

0

0

0

Yes

3

2

2

2

2

2

2

3

2

0

0
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APPENDIX B
Table B
Coding of Case Law

State

VeteranSpecific
Yes

Identification
of Source
0

Mental
Health and
Capacity
0

Substance
Use
Disorder
0

Military
History
2

Combat
0

Military
Discharge
Status
2

Criminal
History
0

Connection
between
Offense and
Condition
0

Offense
Type
0

Victim and
Community
Impact
0

Treatment
0
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Arizona

Case
State v. Spears,
1996.

Arizona

State v. Kayer,
1999.

Yes

0

2

2

2

0

2

0

3

0

0

0

Arizona

State v. Bilke,
1989.

Yes

0

2

0

0

0

0

0

3

0

0

0

Arizona

State v. Styers,
1993.

Yes

0

2

0

2

2

2

0

3

0

0

0

Arkansas

Jones v. State,
1982.

Yes

0

0

0

2

0

0

0

0

0

0

0

California

People v.
Ferguson, 2011.

Yes

3

2

2

3

0

0

0

0

0

0

2

California

People v.
Duncan, 2003.

Yes

0

2

2

2

0

0

0

0

0

0

2

California

People v. King,
2020.

Yes

0

2

2

2

0

0

0

0

0

0

0

California

People v.
Weaver, 2001.

Yes

0

2

0

0

2

0

0

0

0

0

0

People v.
Bonilla-Bray,
2020.
State v. Jordan,
2016.

Yes

0

2

2

2

0

0

0

0

0

0

0

Yes

2

2

0

0

0

0

0

0

2

0

2

Florida

U.S. v. Irey,
2010.

Yes

0

0

0

0

0

0

0

0

0

0

0

Florida

Masterson v.
State, 1987.

Yes

2

2

2

2

2

0

0

0

0

0

0

Florida

Lambrix v. State,
2013.

Yes

2

0

2

2

0

0

0

0

0

0

0

California
Connecticut

Yes

0

0

0

2

0

0

0

0

0

0

0

Florida

State v.
Dominguez,
2010.
Porter v.
McCollum, 2009.

Yes

2

2

2

2

2

0

0

0

0

0

0

Idaho

State v. Oliver,
2007.

Yes

0

2

0

2

0

2

0

0

0

0

2

Idaho

State v. Toohill,
1982.

No

0

2

0

0

0

0

0

0

0

0

0

Illinois

People v. Smith,
1985.

No

0

0

2

2

0

0

2

0

0

0

0

Illinois

People v.
Hubbard, 1969.

Yes

0

0

0

0

0

2

0

0

0

0

0

Illinois

People v.
Crenshaw, 2011.

Yes

0

0

0

2

0

0

2

0

0

0

0

Illinois

People v.
Goodman, 1981.

No

0

0

2

0

0

0

0

0

0

0

0

Illinois

People v. Krebel,
1970.

Yes

0

0

0

0

0

2

0

0

0

0

0

State v.
Arterberry,
1984.
State v. Zackery,
2019.

Yes

0

0

0

2

0

0

0

0

0

0

0

Yes

0

2

0

2

0

0

2

0

0

0

0

Montalvo v.
State, 2018.

Yes

0

0

0

0

0

0

0

0

0

0

0

New Jersey

Apprendi v. New
Jersey, 2000.

No

0

0

0

0

0

0

0

0

0

0

0

New Jersey

State v. Natale,
2005.

No

0

0

0

0

0

0

0

0

0

0

0

North Carolina

State v. Mabry,
2011.

Yes

0

0

0

0

0

0

0

0

0

0

0

Tennessee

Goad v. State,
1996.

Yes

0

2

0

0

0

0

0

0

0

0

0

No

0

0

0

0

0

0

0

0

0

0

0

Wisconsin

Blakely v.
Washington,
2004.
State v. Gallion,
2004.

No

0

0

2

0

0

0

2

0

0

0

0

Wisconsin

McCleary v.
State, 1971.

No

0

0

0

0

0

0

2

0

2

0

0

Florida
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Louisiana
Louisiana
Nevada

Washington

